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setting apart a sun) of money for the maintenance of an in- 
fant legatee of a vested legacy, until eighteen hundred and 

. thirty-five; and the executor being cited toshew cause why 
asum should not be so set apart, failed to appear—it was in- 
ferred that the estate was settled. 


_ Where a guardian makes application, in his own name, to 
havea sum of money set apart for the maintenance of an in- 
fant legatee of a vested legacy, and a judgment is cbtained 
against the executor—-the judgment will be reversed; as the 
application should have been in the name of the ward, and the 
judgment rendered in his favor. 


Error to the Circuit court of Wilcox county. 

The defendant in error, guardian of Geor ge H. Stro- 
ther, presented his applic ation to the C ounty court of 
Wilcox county, praying that a citation might issue to 
Robert H. Gregg, one of the plaintiffs in error, executor 
of the last will and testament of Lucy Stroduae. dec’d, 
requiring him to shew cause, on a day certain, why 
an order should not be made, making an appropria- 
tion to said defendant in error, ouardian of the said 
George H. Strother, for raising said George H. Stroth- 
er, who was entitled to a legacy under the will of said 
Lucy Strother:—And thereupon, it was ordered that 
the application should be granted. 

And on the twenty-fourth day of October, eighteen 
hundred and thirty-tive, a precept issued to the she- 
riff of Wilcox, commanding him to notify said Robert 
H. Gregg, executor of the last will and testament of 
Luey Strothe sr, deceased, to be and appear at the next 
term of the Orphans’ court, to be holden for Wilcox 
county, at the court-house thereof, on the third Mon- 
day in November then next, and shew cause, if any 
he could, why an appropriation should not be made to 
David Bethea, guardian for Geor ge H. Strother, a 
minor heir of said Lucy Strother, deceased, for rais- 
ing, feeding and clothing, and educating the said mi- 
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nor. ‘Therein not to fail, and to have then there, the 
precept, with his indorsement thereon, &c. ‘This pre- 
cept was returned, executed. 

And at December term of the same Court, it was 
ordered that an alias — issue to said Robert H. 
Greg, executor, &c. to ap pear at the next term of 
the court, and shew cause why the aj /propriation to 
said defendant in error, guardian, &c. of said George 
H. Strother, a minor heir of said decedent, tor raising 
and supporting suid minor, should not be made; and 
an aiias precept aecordingly issued to the sheriff as 
aforesaid, commanding him to notify said Robert H. 
Gregg, executor, &c. to appear before the honorable 
judge of the Orphans’ court, at a court to be held for 
the county of Wilcox, at the court-house thereof, on 
the third Monday in January next ensuing, then and 
there to shew cause, &e., and therein not to fail, but 
» to bring the precept, with an indorsement thereon : 
which was accordingly done, and the precept return- 
ed, executed, &c. 

And at the January term of the same court, eigh- 
teen hundred and thirty -six, the notice issued from 
the last term of the court, having been returned exe- 
cuted; and the said. Robert H. Gregg, the executor, 
not appearing, it was, on application of said David Be- 
thea, guardian for George H. Strother, a minor heir 
of the; estate of Lucy Strother, deceased, ordered, 
that an allowance should be made David Bethea, 
guardian of George H. Strother, minor as aforesaid, 
for the sum of eight hundred and twenty-three dol- 
lars and thirty-seven and a half cents, and that he 
should recover of and from Robert H. Gregg, execu- 
tor of the last will and testament of Lucy Strother, 
deceased, the amount of the hire of certain negroes, 
named Betty, Nancy and Susannah, amounting, on the 
last day of ‘December, eighteen hundred ond thirty- 
five, to eight hundred ond twenty-three dollars and 
thirty-seven and a half cents, for boarding, clothing, 
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and schooling said minor, tor which execution might 
issue, &e. 
The will of said Lucy Strother, on which the ac- 
| und the judgment rendered, con- 
12 Provisions: 
will and desire of the testator, after 
tly interred. 


1] 


Hand desire that all her just debts 
i 


} 4 
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’ Lid, : her uegroes therein not spe- 
cially bequeathed, should remain on her plantation, 
under the direction of her executor and executrix, un- 
til her just debts were fully satisfied. 

3d. She willed and bequeathe <d unto her beloved 


grand-son, George If. Strother, three negro girls, to- 


wit, Nance, Betty and Susannah, also one bed and 
two cows and calves, to be given to him at the age of 
twenty-one vears, by her executor and executrix 
thereafter named; provided, that should her said grand- 
son die, leaving no widow or legally begotten cluil- 
dren, then the said negro girls, with their increase, 
should return to her three daughters, Mary Ann, Eli- 
zabeth H. and Harriet P. or their legal representatives. 
4th. She willed and bequeathed unto her beloved 
daughters, Mary Ann and Harriet P., each one ne- 
gro woman, at their own election, giving first choice 
to her d: vaghter Mary Ann, and s: aid negroes to be va- 
lued and considered as a part of their portion : provi- 
.ded, if there was a crop on hand, at her death, said 
‘negroes should be kept together until the ensuing 
January. Also, she willed and bequeathed unto her 
two daughters, Mary Ann and Harriet P., all her 
household and kitchen furniture, except so much as 
was otherwise willed, to be equally divided between 
them at her death. 
5th. She willed and bequeathed unto her beloved 
grand-daughter, Lucy Ann Gregg, one negro girl 
nentied Bec k, to be valued and ‘onsidered so much of* 
her daughter Elizabeth H. Gregg’s portion. 
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6th. She willed and bequeathed unto her three 
daughters, Mary Aun, Elizabeth and Harriet P.,all the 
rest, residue, and remainder of her estate, beth real 
and personal, not otherwise devised, to be given as 
soon as her debts were puid. 

7th. It was her will and desire, that Robert H. 
Gregg, Mary Ann Strother, and Harriet P. Strother, 
should be, and were nomin: ~~ dand appointed her ex- 
ecutor and executrixes, of that her last will and testa- 
ment, in witness, Xe. 

The will was proved by one of the subseribing wit- 
nesses, before the judge of the Orphans’ court 0 sf Wil- 
cox county, in open court, on the first day of Novem- 
ber, eighteen hundred and twenty-one; and to the 
will there was acopy of the returns of the executor, 
containing an abstract of his account, concerning the 
hire of the negroes, Nance, Betty and Susannah, from 
eighteen hundred and twenty-two, to eighteen hun- 
dred and thirty-tive, inclusive; by which it appeared, 
there was in the hands of the executor, in eighteen 
hundred and thirty-five, the sum or eight hundred 
and twenty-three dollars and thirty-seven and a half 
cents. 

On the sixteenth day of March, eighteen hundred 
and thirty-six, Robert H. Grege and Strother R. 
Gregg, the plaintiffs 1 in error, entered i into bond paya a- 
ble to defendant in error, sanililiannd to prosecute 
writ of error, which they had sued out, returnable ie 
the term of the Circuit court, to be held for the coun- 
ty of Wilcox, on the seventh Monday after the fourth 
Monday of March, tnstanter, to reverse the judgment 
given against Robert H. Gregg, executor, at the Janu- 
ary term, eighteen hundred and thirty-six, of the Or- 
phans’ court t for said county, in favor ‘of the defendant 
in error, &c. 

And at the spring term, eighteen hundred and thir- 
ty-six, of the Circuit court off said county, the plaintiff 
assigned for error— 
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That the County court erred, in giving judg- 
ame against the plaintiff’; in error, before he settled his 
accounts, as executor of Lucy Strother, deceased, and 
before he was allowed expenses and commissions on 
the asscts. 

That it was error in the County court to render 
judgment against the executor, in favor of the guar-" 
dian, on a petition for anallowance for support of his 
ward, when the question of allowance was the only 
es then before the court. 

The County court erred in giving judgment for 
ee wile amount of the inve ntory returned by the 
executor, before the amount of good or bad debts was 
ascertained, or debts due for necro hire, not then due 
and collected. 

It was error to give judgment before the execu- 
tor was cited to settle his accounts. 

The court erred in giving judgment against the 
Prince who is not liable under the will to account 
until the ward arrives at the age of twenty-one years, 
as would appear by reference to the copy of the will, 
in the record. 

To this assignment of errors in the Cireuit court, 
there appears to have been a plea or answer, filed by 
the defendant in error, which stated, in relation to the 
first specification of the assignment : 

That it was the duty of the executor to settle his 
account annually, and the court would presume he 
did so. ‘The County court only allowed the princi- 
pal of the hire, leaving interest on the amounts from 
eighteen hundred and twenty-two, which was — 
ent tor commissio} 1S, &Ke .— be side S, the court had ¢ 
right to make the allowance: the executor had more 
property in his hands belonging to the minor, as ap- 
an by the will. 


bd 


It was not error for the ( County court to give 
judgmen against the executor, after having examined 
the accounts of the guardian, and allowing ‘them. The 
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executor was notified of the application to make the 
allowance to the guardian out of the property in his 
hands, and if the court was satisfied with the guardi- 
an’s accounts, and allowed them, which was the fact— 
it had the right to give the judgment against the exe- 
cutor, he failing to bring the money into court: there 
was no other way to compe! him but to give the judg- 
ment against him as executor, which was done—he 
having ‘notice of the application, and failing to appear. 

3. The account of hire was returned into court, 
and the court had a right to make the allowance :— 
besides, there was other property, and the court could 
have gone further, if the guardian’s claims had been 
eatablished for more than it was. 

4. ‘The executor’s duty was to settle his accounts 
annually ; he was cited to do so; he made returns, 
but returned into court no money. 

5. The court did not err in giving the judgment 
before the minor came to the age of twenty-one.— 
The minor had no other means of support; and it 
would be an extremely hard case were a construction 
-given to the will, w hich would let the executor hold 
over all the legacy of the minor, and the proceeds 
arising from the same, &c. 

And at the spring term of the Circuit court, eigh- 
teen hundred and thirty-six, came the parties, and all 
and singular the records being seen and inspected by 
the court, and after a full hearing of the cause, and it 
appearing to the satisfactiion of the court, there was 
no error—It was therefore considered by the court, 
that the judgment of the County court should be in 
all things affirmed, and that the defendant in error 
should recover of the plaintiff in error, and Strother 
R. Gregg, his security for the writ of error, the sum 
of eight hundred and twenty-three dollars and thirty 
seven and a half cents, the amonnt of the judgment of 
the court below, and the costs accrued in this court, 


&c. 








THE SUPREME COURT OF ALABAMA, 17 


The case was then brought into this court by writ 
of error, and the plaintiffs assigned lor error, that the 
Circuit court did not sustain the assignment of error 
in that court, but overruled the eacaede 

2. Fhat the Orphans’ court had no jutisdiction of 
the cause. 

The defendant in error denied tkat there was er- 
ror 1n the record. 

And at the present term of ths court, the death 
of Strother R. Grege, one of the apa in er- 
ror, was suggested to the Court, and a motion made 
to continue the case, for che purpose ‘of calling 
in the personal representatives of said plaintifl, de- 
ceased, to make them, when known, parties to this 


suit. 


Be djord, { ior plaints in error. 
Porter, contra. 


GOLD THW All hs, 3: a of Strother R. 
Gregg, one of the plaintiff's in error, is suggested, and 
itis now moved to continue re case, 1p order to. 
make his pet rsonal represent tives par ties to this suit, 
when known. 

At common law, a writ of error e»ated, where one 
of several plaintiffs in error dicd before errors as- 
signed; in which case, the de& mca t in error would 
have had to sue out a scire fac Las quare executionem 
non, acainst the survivors to revive “ss judeoment, 
before he could have sxed out execution; as a writ 
of error is a superedeas, which continues until 
ths const is apprise ot the abatement of the writ, 
by a scire facias—‘Spencer vs Rtutland;* Howard vs 
Pitts But if he die after, the writ did not abate, but 
the defendoat micht join in error, aod proceed to 


*L Salk, 251 tl Ld. Raym. 244. 


Op > 
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have the judgment affirmed, if not erroneous, and 
where there was only one plaintiff in error, might 
afterwards tevive it, against his executors.” 

_ The present suit originated in the County court, 
and the deceased party became a party to the judg- 
ment rendered in the Circuit court, in consequence of 
his being a surety in the writ of error bond; but this 
circumstance does vot place him in a situation differ- 
evt from that whichhe would have occupied, had he 
been a party to the original judgment;—having 
once become associated with his co-plaintiff in error 
by the judgment below, they can only be disconnect- 
ed in the same manner as all other co-plaintifls in er- 
ror. It was thought, that if the motion had been with 
reference to a co-plaintiff, who was the party against 
whom the original judgment had been rendered, in 
the County court, some difficulty would be presented, 
as, in case of reversal, the case might have to be re- 
manded for further proceedings, in another court, 
where the personal representatives of the deceased 
co-plaintiff in error would necessarily have to be made 
parties. Bat it is not considered, that even inthat case, 
would it be necessary to call in the personal represen- 
tative into this court, as:our statutet provides, that 
“where there are two or more plaintifls or defendants 
to any suit or suits, any court of this State, and one 
or more of them die, if the cause of such action shall 
survive to the surviving Plaintiffor plaintiffs, or against 
the surviving defendant or defendants, the writ or ac- 
tion shall not be thereby abated : but such death be- 
ing suggested upon the record, the action shall pro- 
ceed at the suit of the surviving pieintiff or plaintiffs, 
against the surviving defendant or deiondants.” 

In this case, the writ of error is sued out by both 
plaintiffs in error, and it is to be considered as a new 





“2 Wms, Saund. I0t, note 10 and p tAikin’s Dig 2° 
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action :* and therefore, fully within the letter and 
spirit of the act before recited. The suggestion of 
the death being made in the record, is all w which i is re- 
quired, and the case must proceed in the name of the 
survivor. ‘The motion is, therefore, denied. 


And the case was then heard; upon its merits, and 
the opinion of the court delivered by 


ORMOND, J.—-This was a proceeding instituted 
in the County court of Wilcox, by the defendant, as 
guardian of George H. Strother, against Robert H. 
Gregg, as executor of the last will of Lucy Strother, 
to have a sum of money set apart for the maintenance 
of the infant. The County court decreed in favor 
of the guardian, from which judgment, the plaintiffs 
in error prosecuted a writ of error to the Circuit 
court of Wilcox county,—where the judgment of the 
County court was affirmed. From that judgment a 
writ of error has heen taken to this court. 

The errors assigned here are the same assigned in 
the Circuit court, and in addition thereto, that the 
County court had no jurisdiction of the case. The 
assignments of error will be taken up im their natural 
order, without regard to their position on the record. 
And, first, had the County Court Jurisdiction ? 

In England, all power over this subject is vested 
in the Chancellor :—he is the guardian, in effect of all 
the infants in the realm; but in this State, the Judge 
of the County court is invested with ample power 
to determine almost all questions which can arise, in 
which a minor is concerned. 

By an act, passed in eighteen hundred and seven,t 
it is provided, that the County court shall have autho- 
rity from time to time, to take cognizance of all mat- 


“2 Wms. Saund, 101, note 1, g tAikin’s Digest, 250. 
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ters concerning orphans and their estates, &c. A more 
plenary jurisdiction than this act confers, over the 
subject matter in question, can not well be conceived, 
unless it can be shewn, that the question of setting 
apart a portion of the estate of the orphan, for his 
maintenance, is not a mutter appertaining to his es- 
tate. But,independent of this eeneral grant of pow- 
er, the legislature, by an act passed in ei ghtee ny hun- 
dred and six,* enacted, that if the personal estate. and 
rents and profits of the real estate, be msi! cient ior 
the maintenance and education of the ward, the Or- 
phans’ court may order a sale of the lands, &c. Here 
the power is not only expressly given, to appropriate 
the profits of the real and persona! estate for the 
maintenance of the ward; but the high and deli- 
cate trust is conferred on the Orphans’ court, to sell 
for that purpose, the lands of infants,—a power which 
is rarely, if ever, exercised by the British Chancel- 
lor. There doubtless, may be cases, in which, from the 
peculiar nature of the trust, the County court could 
not act, and application would have to be made tothe 
Chancellor. This is not one of those cases. 

The next question which arises, is as to the | legal 
effect of the bequest, under which the orphan claims. 
It is insisted, that the legacy does not vest until he at- 
tains the age of twenty-one years,—and that, there- 
fore, he is not entitled to the profits of the estate du- 
ring minority. The clause of the will reads thus: 

“T will and bequeath unto my beloved grandson, 
George H. Strother, three negro girls, viz: Nance, Betsy 
and Susannah ; also one bed, “and two cows and calves: 
to be given to hie at the age of twenty-one years, by 
my executor, and executors, hereafter to be named: 
Provided, that, should my said grandson die, leaving 
no widow, or legally begotten children, then said 











‘Aikin's Digest, 221. 
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negro girls, w ith their increase, shall return to my 
three daughters, Mary Ann,” &c. 

The general rule, applic able to this class of cases, 
, that where a legacy is given éo be paid, or payable 
at a particular tinie, or when the legatee shall attain 
a particular age, the leguev is vested—and, should he 
die before the h: appes nine of the event, the interest in 
the legacv will pass to his personal representatives. 
The condition ree is annexed, relates only to the 
time of payment, hut the legae Vv is vested by the ex- 
press terms of the gift. Wherever the time is annex- 
ed to the payment of the legacy and there is no ex- 
express out of the legacy, the legacy does not vest, 
until the happening of the event: but even in such 
cases, if, from other parts of the will, it can be gath- 
ered, that the testator intended that the legacy should 
vest immediately, such intention will control the gene- 
ral rule: for the rule itself, has been devised as a 
mean of expounding the will, and must, of course, 
yield, to the expressed intention of the testator. So 
in this case, were it otherwise doubtful when this lega- 
cy should vest, other parts of the will explain vied 
intention of the testator fully: for she provides, by ¢ 
previous part of the will, that her negroes, not es 
ally bequeathed, shall remain on the plantaticn, until 
her debts are fully satistied,—thereby shewing, very 
conclusively, that she did not intend the product of 
the labor of the negroes in question, to fall into her 
estate, during the minority of her grandson.* 

It is insisted, that the remainder in this bequest will 
prevent its vesting, so as to entitle the legatee to the 
annual product of the slaves; but it is not perceived 
how it can have that effect. The remainder can on- 
ly be supported as an executory devise, and that may 
be limited, as it. is in this case, after the creation of a 


is 


* 1Vesey sen. 217: 11 Vesey 493: 8 Vesey, jun ; 2 Salk. 415; 3 Porter, 350. 
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fee. It may be added, that this species of remainder 
supposes that the particular estate is vested, as it is in 
this case. 

A much more difficult question is presented by the 
first assignment of errors,—which insists that the 
Court erred in giving judgement against the executor, 
before final settlement of the estate. By the act of 
eighteen hundred and twelve,* it is prov ided that any 
person entitled to a legacy or estate, by will, may at 
any time after eighteen months from granting letters 
of administration, apply, by petition, to the County 
court, for distribution, Xe. 

The probate of the will, in this case, was in eigh- 
teen hundred and twenty-one: this application was 

made in eighteen hundred and thirty-five. The exe- 
cutor files his account of the hire of the negroes of 
the infant, and on being cited to appear at the Or- 
phans court, to shew cause, against setting this money 
apart for the maintenance of the infant, he does not 
appear, and a decree is made against him. After such 
a lapse of time, and without any defence on his part, 
the inference is irresistible, that the estate has been 
settled. 

In all cases, when, after the lapse of eighteen 
months, an application is made for distribution by the 
legatee or distributee, it devolves on the executor t- 
shew that the distribution should not be made. He 
has possession of the estate, knows its condition, and 
must be held to show the reasons why distribution 
should not be made. Our determination, in this case, 
is founded on the lapse of time, and his failure to 
shew cause against it, which is equivalent to an admis- 
sion that the estate is settled. 

The third assignment of error, maintains that there 
is error in giving judgment against the executor, for 





* Aikin’s Digest, 155. 
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the amount of the inventory, without allowing for bad 
debts. On reference to the inventor y, 1t appears to 
be simply an account for the hire of negroes, from 
the year eighteen hundred and twenty-two, to the 
year eighteen hundred and thirty-five. Credits are 
claimed in this account ror expenses. It cannot be 
presumed, when an account of this kind is filed as the 
basis of a settlement, that any part of the claims were 
bad, in the absence of any shewing to that effect. It 
must always be taken most strongly against the party 
making it. 

It is also insisted in argument, that commissions 
should have been allowed the executor, for his trou- 
ble, &c. The answer to this is, that none were claim- 
ed. 

But it was error, for the guardian to make the ap- 

lication in his own name, or for the Court to render 
judgment in his favor. The application should have 
been in the name of the ward, and judgment in his 
favor—as was decided by this court, at its last term, 
in the case of Mason vs McLeod,* and again, at this 
term, in the case of Sutherland vs Goff:+ — For this 
cause the judgment must be reversed. 





*5 Porter, 223. t Ibid. 508 
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MOCK US CUNDIFF. 


1. To entitle a party to relief in a Court of Chancery, against a 
judgment at law, where no fraud is charged iu obtaining the 
judgment, it ts necessary that he shew that he has used rea- 
sonable diligence to make his defence before the proper forum. 
Chancery will not relieve against a judgment at law, on the 
ground of its being contrary to equity, unless the defendant 
in the judgment was iguorant of the fact in question, pending 
the suit—or it could not have been received as a defence— 
or unless he was prevented from availing himself of the de- 
fence, by fraud or accident—or the act of the opposite party, 
unmixed with negligence or fault on his part. 


- Therefore, where the bill stated that a judgment had been 
obtained on a note, given by complainant to one W. N. M., 
or bearer—which note was transferred to the plaintiffin the 
judgment—and before notice of the transfer, complainant 
had become the owner of a note for nearly the same sum, 
made by the said W. N. M:—and complainant had employ- 
ed an attorney to make a defence to that effect, who was 


prevented from making the defence, by sickness—and judg- 
ment passed by nil dicit—but the bill did not state that the 
off-set was delivered to the attorney, or that witnesses had 
been summoned to prove it ;—and it appeared further that 
complainant had not attended the Court himself, and assign- 
ed no cause for his negligence in that beha]/,—the bill was 
dismissed for want of equity. 


Error to the Circuit court of Lowndes county. 

The bill in this case, was filed to spring term, eigh- 
teen hundred and thirty-six, of Lowndes Circuit 
court, and stated—That on the 27th day of January, 
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in the year eighteen hundred and thirty-four, com- 
plainant made his promissory note for the sum of one 
hundred and seven dollars and forty cents, payable on 
or before the first day of January, eighteen hundred 
and thirty-five, to W ‘illiam N. Moc! k, or bearer, for va- 
lue received :—T hat betore the said note became due, 
and before complainant had any notice or knowledge - 
of a transter of said note, complainant became the law- 
ful owner of a note drawn by the said William N. 
Mock, for one hundred and ten dollars, in favor of 
Mary Nibbs, or bearer, and due and dated the fifth 
day of March, eighteen hundred and thirty-four. The 
said last mentioned note, complainant intended as an 

off-set and payment of the first mentioned note, made 
by complainant as aforesaid. But the first mentioned 
note was transferred by said William N. Mock, by de- 
livery, to John Cundiff, who, as bearer of the said 
note, brought suit thereon, against complainant, in the 
County court for the county of Lowndes, at the Fe- 
bruary term, eighteen hundred and thirty-five. 

The bill further stated, that complainant intended 
to offer the said note, drawn by said William N. Mock, 
in favor of Mary Nibbs, and transferred to complain- 
ant as aforesaid, as an off-set to the said first mention- 
ed note, when the trial of the said suit should come 
on; and for that purpose had employed an attorney to 
attend to the same, and informed the attorney of “the 
said set-off, and requested him to have the same be- 
fore the court, at the said trial: but at the August term, 
eighteen hundred and thirty-five, said cause came on 
to be heard, and complainant’s attorney was unable 
to attend said court, or have the said cause attended 
to or continued. The cause was called, and judg- 
ment for one hundred and twelve dollars and sixty- 
two cents, was given against comp plainant, as nothing 
was said in bar “orpreclusion of said plaintiff's claim, 
and execution had issued thereon against complain- 
ant. 

Op 
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Complainant did not know, until after the said 
court had adjourned, that his said attorney was sick, 
and that his said cause would be undefended. 

The bill stated further, that William N. Mock was 
wholly insolvent, and had left the state. 

Prayer for an answer, and the writ of subpena, and 
that the note and execution might be enjoined, and 
that the note made by the said William N. Mock, as 
aforesaid, might be held and allowed asa set-off to the 
said first mentioned note, and for other and general 
relief, &c. 

The bill wasaccompanied with the affidavit of com- 
plainant, stating that the matters and things set forth 
in the bill were true, as far as stated to be within his 
knowledge, and such as he had from information, he 
believed to be true, &c. 

On the hearing of the bill and affidavit, at cham- 
bers, on the fourteenth December, eighteen hundred 
and thirty-five, an injunction was granted on the usual 
terms, of bond with surety, in double the amount of 
the judgment, and a release of errors at law required, 
which was accordingly complied with, &c. 

And at the spring term of the same court, eighteen 
hundred and thirty-six, the case came on for hearing, 
and on motion, it was ordered and decreed, that the 
injunction be dissolved, and the bill be dismissed with 
costs, &c. 

And at this present term of this court, the case came 
on for hearing, when the plaintiff in error, assigned for 
error— 

1. That the injunction was dissolved. 

2. That the bill was dismissed with costs. 


Bedford, tor plaintiff in error. 
Cook, contra. 


ORMOND, J.—This was a bill filed in Chancery 
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by the plaintiff, enjoining a judgment at law, obtained 
by the defendant in error. 

The bill charges, that he made his note for one 
hundred and seven dollars and forty cents, to one 
William N. Mock—payable to him or bearer: That 
the defendant in error became the proprietor of the 
note, and as bearer brought suit thereon, and recover- - 
ed judgment. The bill further alleges, that the 
plaintiff, before he received notice that Cundiff was 
the owner of the note above described, became the 
owner of another note, made by the said William N. 
Mock, to one Mary Nibbs, or bearer—which note was 
for one hundred and ten dollars ; which last mention- 
ed note fell due before the other. 

The bill further states, that he employed an attor- 
ney to defend the cause—informed him of the set-off, 
and requested him to have the same betore the court, 
at the trial. That the attorney was unable, from 
sickness, to attend the court, and that judgment pass- 
ed against him, by nil dicit. The court below, dis- 
missed the bill, for want of equity—and this is now 
assigned for error in this court. 

To entitle a party to relief, in a Court of Chance- 
ry, against a judgment at law, where no fraud i 
charged, in rere the jugdment, it is necessary 
that he should shew, that he has used reasonable dili- 
gence, to make his defence before the proper forum. 

Has that been done, in this case? The alleortien 
in the bill is, that the plainunt employed an attorney 
to defend the sv*t—intormed him of the set-off} and 
requested him to have tie suine before the (uu0— 
[s this sufficiert?) This may ait be iiae, and yet tie 
attorney would not have been ab‘e io defend the suit, 
and get the benefit of the off-set, had he been able to 
attend the court. It is not stated that the attorney 
was putin possession of the note, intended to be 
set off, or that witnesses were snmmoned, or in atten- 
dance to prove it: and, without these, the attorney, 
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had he been present, could not have made the de- 
fence. It does not appear, then, from the bill, that 
the absence of the attorney, from sickness, has injuri- 
ously affected the plaintiff. 

It is a circumstance of great weight, in consider- 
ing this question, that the plaintiff did not attend the 
court himself. He shews no reason for his failure to 
do so,—and appears to have been negligent of his in- 
terests. 

The doctrine applicable to this case, is laid down 
by Chancellor Kent, in 6th Johnson’s Ch. Reports, 90. 
“The rule is, that Chancery will not relieve against 
7 judgment at law, on the ground of its being contra- 
ry to equity, unless the defendant in the judgment 
was ignorant of the fact in question, pending the suit, 
or it could not have been received as a defence, 
or unless he was prevented from availing himself of 
the defence, by fraud or accident, or the act of the 
opposite party, unmixed with négligence or fault on 
his part.’ 

This has been acted on, as the same rule in such 
cases, by this court.* It results from this, that there 
is no equity in the bill. 

The judgment of the court below must be affirm- 
ed, with costs. 





*2 Porter, 262, 
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Error to the County court of Vv icox county. 
A ssumpsit, by a: urviving partner tor goods, wares, 


and merchandise, sold and delivered to the defendant, 
by the co-partnership. 

At the July term, eighteen hundred and thirty-five, 
of the County court of Wilcox county, the plaintiff 
below, filed his le elaration, as foll IWS: John Me Neil, 
surviving oyeones of the late firm of Robert Martin 
and John MeNeil, trading in partnership, under the 
name of Martin & McNeil—complains of Rhydon G., 
Hill, in custody, ae. oF a niea of tre Spass On ihe ease 
on promises, &c. For that, whereas the defendant 
heretofore, to wit, on ihe twentieth Gay of February, 
in the year of our Lord one thousand eight bundred 
and thirty-three, at the connty of Wilcox aforesaid, 
was indebted to the said plaintiif in the sum of five 
hundred and fifty-nine dollars and eighty-eight cents, 
for divers o wares an.| merchandise, by the said 
Martin & Mx Ne tl. before that time sold _ ce liver- 
ed to the said Rhydon G. Hill, at his special instance 
and request. And also, in the furt { 


rer 


ie sum of five 


hundred and tifty-nine di lars and eighty-eight cents, 
of lawful money of the United States, for money, by 
the said Martin & McNeil before that time, lent and 
advanced to, and paid out and expended for, the said 
Rhydon G. Hill, at bis like special naninnee and re- 
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quest: and being so indebted as aforesaid, he the said 
Rhydon G., in consideration thereof, afterwards, to 
wit, on the same day and year aforesaid, undertook, 
and faithfully promised the wala plaintiff to pay him 
the said sum of money, when he the said defe ndant 
should be thereunto aiterwards requested. Yet, al- 
though often requested, the said defendant has not 
paid ‘said sum of money, or any part thereof, but has 
wholly refused; to plaintilf’s damage, &e. 

To this dectesstion there were four pleas filed :— 

1. Non assumpsit. 

2. Payment and set-off. 

3. Accord and satisfaction. 

4. The statute of limitations. 

To the pleas there were replications, and issues to 
the country. 

And at July term, eighteen hundred and thirty-six, 
the parties came, and there came alsoa jury, w ho, ha- 
ving been elected, tried and sworn to try the issue, up- 
on their oaths, said they found for the plaintiff, and 
assessed his damages at two hundred and thirty-six 
dollars, and ninety ‘anda half cents. It was there- 
fore considered by the court, that the plaintiff recov- 
er that sum of defendant, for his dan nages, as by the 
jury aforesaid, in manner and form aforesaid, assessed, 
and the costs by him, about his suit in that behalf. ex 
pended,—for w vhich execution might issue, the defen- 
dant to be in mercy, &c. 

And thereupon defendant took his writ of error, 
&c., and at the present term assigned,— That in the 
record, proceedings and judgment below, there was 
manifest error, in this, to wit: That, 

1. The declaration contained no canse of action 
against the plaintiff in error, because it charged the 
indebtedness to the plaintiff below, in his individual 
character, and not as surviving co- partner, &e. 

2. The declaration charged ‘the promise as imate to 
plaintiff, and not to the plaintiff as surviving co-part- 
ner. 
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And for these errors, plaintiff prayed that the judg- 
ment might be reversed. 


Peck and Clark for the plaintiffs. 


Porter, coutra. 


PER CURIAM.—The sufficiency of the declara- © 
tion in this case is called in question, for the first time, 
by the assignment of errors in this court.—If, there- 
fore, asubstantial cause of action is stated therein, the 
objection can not prevail. 

The suit is prosecuted by McNeil, as the survivor of 
Martin. The allegation in the declaration is, that the 
defendant below was indebted to the plaintiff, for 
goods, wares and merchandise, by the said Martin & 
McNeil, before that time, sold and delivered. This 
indebtedness could alone arise to the plaintiff, by the 
death of Martin; and after verdict, we must connect 
the statement at the commencement of the declara- 
tion, as to the character in which the plaintiff sues, to 
his name, wherever mentioned in the declaration.— 
The averments would then be in accordance with the 
most approved precedents. 

The judgment must be affirmed. 
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M BROOM, et al. vs. THE GOVERNOR, &c. 


1. It is a general rule, in relation to all agents who collect mo- 
ney under a lawful authority, that until a demand or request 
is made for the same, they are not liable to a suit. 


So, a sheriff, who is an agent appointed by law to collect mo- 
ney on execution, may lawfully hold it, until a demand or 
request is made by one entitled to receive it. He is not bound 
to search out the plaintiff, and tender him the money collect- 
ed, or pay it into court. 


Therefore,—In an action or motion against a sheriff or his se- 
curities, to recover moneys collected by him, and which it is 
alleged he has failed to pay over, an averment that a demand 
had been made before action brought, is essential, and a de- 
fect in this behalf will vitiate the declaration. 


The statute of non-claim presents a complete bar to an ac- 
tion against an executor or adnunistrator, seeking to recover 
a claim against the estate of the testator or intestate, not pre- 
sented within eighteen months after the cause of action has 
accrued, or within the same time after the grant of letters tes- 
tamentary or of administration ; and semble a creditor or any 
other person interested in the distribution, has an equal right 
with the executor or administrator, to insist on a plea to that 


effect. 


As a general rule, in all cases of joint contract, the extinction 
of the liability of the principal debior, is also the extinction of 
the liability of the surety: but an exception obiains when the 
extinction is caused by operation of law: 


Therefore,—in an action, seeking to recover of the sureties to 
a sheriff’s bond, moneys, which it is alleged were collected by 
the sheriff, since deceased, and which he failed, in his life- 
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time, to pay over, and a demand for which was not presented 
to his administrator within eighteen months after the grant of 
letters of administration, a plea setting forth the death of the 
sheriff, the administration, and the non-presentation by the 
creditor within the eighteen months, was held to contain no 
legal defence to the action, and that a demurrer to it was pro- 


perly sustained. 


. Mere passiveness, also, on the part of a creditor, does not dis- 
charge a surety to a shierifi’s bond, as the creditor is under no 
legal obligation to be active, except at the request of the su- 


rety. 


Debt on bond. ‘This was an action of debt, found- 
ed upon a writing obligatory, made by William Me- 
Broom, as sheriff of the county of Madison, in the 
State of Alabama, in his life-time, (who has since 
died, and whose present administrators de bonis non, 
Richard B. Purdom and ‘Thomas McBroom, were 
not sued,) and the defendants, on the fourth day of 
November, eighteen hundred and twenty -two,—by 
which said writing obligatory, the said William Me. 
Broom, and the said defegdants, acknowledged them- 
selves to be sede to Israel Pickens , Governor of the 
State of Alabama, and his suecessors in office, in the 
penal sum of ten thousand dollars, for the payment of 
which they bound themselves, their heirs, executors 
and administrators, jointly and severally, by the said 
writing obligatory, with condition annexed, that if the 
said William McBroom, who had been duly elected 
sheriff of said county of Madison, should well, dili- 
gently and faithfully perform all the duties incum- 
bent on him, as required by law, in his said office of 
sheriff of the said county—the said obligation was to 
be sail» which condition of the said writing obliga- 
tory, the said | William McBroom failed to perform, in 
this, that he, as sheriff of the said county, by his de- 
puty, John F. Mills, collected of Allen J. Davie. a 


Gp 5 


} 
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large sum of money, amounting to the sum of nine 
hundred and twenty-four dollars and four cents, debt, 
damages and interest, (besides costs,) on the fifth da 
of January, € ighteen hundred and twenty-four, as by 
return on a writ of verditioni exponas, in favor of Jo- 
seph Littiejohn and itutchins G. Burton, (guardians 
of W. W. Jones ,) against one Allen J. Davie, which’ 
issued from the ollice of the clerk of the Circuit 
court of the said county of Madison, and which bore 
date on the sixteenth day of December, eighteen 
hundred and twenty-three, for tive hundred and four 
dollars, debt, two hundred and twenty-five dollars and 
fifty cents, damages, besides sixteen dollars and sev- 
enty-five cents, costs, on a judgment of said court, of 
the sixth day of September, eighteen hundred and 
twenty,—which said sum, &c. the said William Mc- 
Broom had failed to pay over to the said Joseph Little- 
john and Hutchins G. Burton, (guardians of W. W. 
Jones,) and was then due and unpaid. ‘The writ was 
issued on the fourteenth day of March, eighteen hun- 
dred and thirty-four, and on the eighteenth day of 
October, eighteen hundred and thirty -six, the plain- 
tiff obtained leave to file his declaration, in which he 
alleged : 

That theretofore, to wit, on the fourth day of No- 
vember, eighteen hundred and twenty-two, the said 
defendants and one William McBroom, and one Lew- 
is Moore, who were not sued in the action, by their 
writing obligatory, signed with their names, sealed 
with their seals, and to the court there shewn—the 
date whereof, was the day and year last aforesaid— 
acknowledged themselves to be bound to Israel Pick- 
ens, governor of the State of Alabama, and his succes- 
sors in office, in the penal sum of ten thousand dol- 
lars, for the payment of which, they bound them- 
selves, their heirs, executors and administrators, joint- 
ly and severally—to be paid to the said Israel Pickens, 
governor, as aforesaid, and his successors in office, 
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when they should be thereunto afterwards required. 
Which said writing obligatory had the condition an- 
nexed, that if the said William M’Broom, who had 
been duly elected sheriff of the county of Madison, 
should well, diligently, and faithfully perform all the 
duties incumbent on him, as required by law, in his 
said office of sheriff of said county—then said obliga- 
tion to be void; otherwise to be and remain in full force. 
And the plaintiffs in fact, said, that William McBrvom, 
sheriff, as aforesaid, entered on the duties of said office 
as sheriff of said county of Madison: to wit, on the day 
and year last aforesaid, and that he did not well and di- 
ligently, and faithfully perform all the duties iuacumbent 
on him, as required by law, in his said office of sheriff of 
said county; but had failed to perform the same, in 
this, that the said William McBroon, sheriff as afore- 
said, by his deputy, John F. Mills, on the fifth day of 
January, in the year eighteen hundred and twenty- 
four, in said county, had collected, by virtue of a writ 
of venditioni exponas, which had, before that time, to 
wit, on the sixteenth day of December, eighteen hun- 
dred and twenty-three, came to his, said M’Broom’s 
hands, as sheriff, and which issued from the office of 
the clerk of the Circuit court of the said county of 
Madison, on the day and year last aforesaid, in favor 
of said Littlejohn and Burton, as guardians of said 
W. W. Jones, against the effects of one Allen J. Da- 
vie, a large sum of money, to wit, the sum of nine 
hundred and twenty-four dollars and four cents, debt, 
damages, and interest, besides costs ;—said writ hav- 
ing issued ona judgment in favor of said Littlejohn 
and Burton, guardians, as aforesaid, for five hundred 
and four dollars, debt, two hundred and twenty-five 
dollars and fifty centsdamages, besides sixteen dol- 
lars and seventy-five cents, costs,—said judgment 
had been obtained on the sixth day of September, 
eighteen hundred and twenty, in the Circuit court of 
said county; which said sum of money, he, the said 
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William McBroom, sheriff, as aforesaid, wholly failed 
and refused to pay over to the said Littlejohn and 
Burton, guardians, as aforesaid ; and which said sum, 
said McBroom and said defendants, had hitherto, 
wholly failed and retused to pay to said Littlejohn and 
Burton, guardians, as aforesaid. 

And the plaintiff averred that John Gayle had suc- 
ceeded the said [Israel Pickens, as governor of the 
State of Alabama. By means of all which premises, 
the plaintiff averred, that an action had accrued to 
him, to demand and have of defendants, the said sum 
of ten thousand dollars, as above demanded. Yet 
said defendants had not, (nor had said William Mc- 
Broom, or said Lewis Moore,) paid said plaintiff said 
sum of ten thousand dollars, above demanded, or any 
part of the same; but the same to pay, the plaintiff 
had theretofore wholly failed and refused, and still 
did refuse—to the damage of the plaintitls, three 
thousand dollars,—and for that sum he sued, &e. 

And on the third Monday in October, in the year 
eighteen hundred and thirty-six, the plaintiff came 
and suggested the death of Robert Walton, since the 
issuance of the writ in this cause; and it was order- 
by the court, that the same be entered of record, and 
abate as to him, &c. 

And afterwards, to wit, on the nineteenth day of 
April, in the year eighteen hundred and thirty-seven, 
the defendants came and defended the w rong and in- 
jury, when, &c.,and said that the said plaintiff ought 
not to have and maintain his said action against 
them, because, they said, that they, the said defend- 
ants, in and by the said bond, i in the said 
declaration, were sureties of the said William Mce- 
Broom, as sheriff of the county of Madison: ‘That 
since the said cause of action accrued, which was set 
forth in the said declaration, to wit, on the first day 
of January, eighteen hundred and twenty-eight, in 
the said county, the said William McBroom departed 
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this life. That afterwards, to wit, on the twenty-sixth 
day of May, eighteen hundred and twenty- -eight, ad- 
ministration of all and singular, the goods and chat- 
tels, rights aud credits, that were of the said William 
McBroom, at the time of bis death, who died intestate, 
had been, by the judge of the County court of said 
county, in due form of law, granted to John F. Mills 
and Charles McClellen, which would fully appear by 
the letters of adminis tration as aforesaid, ¢ eranted by 
the said judge of the County court of M: aclison, and 
issued by the clerk of that court, bearing date the 
day and year last aforesaid, and which said letters 
were then shewn to the court there. That after- 
wards, to wit, on the eighth day of August, eighteen 
hundred and twenty-cight, the said administrators 
published in the “Southern Advocate,” which was 
then, a newspaper, printe «<l in the county and State 
aforesaid, a notice, requiring all persons having claims 
against the said William McBroom, deceased, to ex- 
hibit the same to the said administrators, within the 
time limited by law, or the same would be barr- 
ed; which said notice also stated the time of granting 
said letters of administration, as aforesaid: and the 
same notice was published in said newspaper, contin- 
uously, for six weeks successively, once a week, du- 
ring each of the six weeks, immediate ly succeeding 
the. commencenient of said publication as aforesaid. 
And said defendants said, that the said supposed 
claim, which was set forth in the said plaintiff’s decla- 
ration, and sought to be recovered by this suit, was 
not presented to said administrators, nor to either of 
them, within eighteen months after the same accrued, 
or within eighteen months after said letters of admin- 
istration were granted to said administrators, or with- 
in eighteen months after the publication aforesaid ;— 
and all this the said defendants were re ady to verify : 
wherefore they prayed judgment, if the said plaintiff 
ought to have or maintain his aforesaid action, &e. 
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And for further plea in that behalf, said defendants 
said, the plaintiff his said action ought not to have or 
maintain, because they said that they were, by the 
bond mentioned in the plaintiff’s declaration, the su- 
reties of said William McBroom, as sheriff of said 
county ; that since the cause of action, for which the 
suit was brought, accrued, to-wit, on the first day of 
January, eighteen hundred and twenty-eight, ‘said 
William McBr “oom departed this life: that afterwards, 
to-wit, on the twenty-sixth day of May, eighteen hun- 
dred and twenty-eight, in said county, by the judge 
of the county court of said county, said Mills and Mc- 
Clellen, in due form of law, were appointed adminis- 
trators of the goods and chattels, rights and credits, of 
said William McBroom, deceased, which would fully 
appear by the letters of administration of the last men- 
tioned date, granted by said judge, and issued by the 
clerk of said county court, to said Mills and McClel- 
len, which letters were then shewn to the court: that 
afterwards, to-wit, on the day of ———, and 
within two months next after the granting of the said 
letters of administration, said administrators published 
in the Southern Advocate, which was a newspaper 
printed in the county and state aforesaid, a notice re- 
quiring all persons having claims against said William 
McBroom, deceased, to exhibit the same to said ad- 
ministrators within the time limited by law, or the 
same would be barred; which said notice stated the 
time when said letters of administration were grant- 
ed as aforesaid, and said notice was published in said 
newspaper for six weeks, once a week during each of 
the six weeks, immediately succeeding the commence- 
ment of said publication as aforesaid. And said de- 
fendants said, that the said claim which was set forth 
in the plaintiff’s declaration, and by the suit sought 
to he recovered, was not presented to said administra- 
tors, or either of them, within eighteen months after 
said letters of administration were granted to said ad- 
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ministrators, and this the defendants were ready to 
verify. Where efore, they prayed judgment, if said 
plaintiff ought to have or maintain his aforesaid action 
thereof, &c. 

To these pleas, pla.atif demurred, and defendants 
joined in demurrer. 

Defeadants also plead performat nee of the condi- 
tions of the bond, and the statute of limitations; to 
which pleas, replications were filed, and issues taken, 
&c. 

And on the nineteenth day of April, eighteen hun- 
dred and thirty-seven, the plaintiff came, and discon- 
tinued his suit as to Robert Walton, on whom process 
was executed, and who had since departed this life: 
and thereupon the parties came, and also came a jury 
of good and lawful men, w ho being elected, tried and 
sworn, well and truly to try the issues joined, upon 
their oaths, said they found for the plaintiff; and as- 
sessed his damages, by reason of the premises, to the 
sum of fourteen hundred and nineteen dollars and for- 
ty-two cents. [t was thereupon considered by the 
court, that the plaintiff recover against the defendants, 
William Derrick and Stephen McBroom, the sum of 
ten thousand dollars, the penalty of the bond in the 
declaration specified, besides the costs in that behalf 
expended, &c., to be discharged on the payment of 
the said sum of fourteen hundred and nineteen dol- 
fars and forty-two cents, the damages aforesaid, in 
form atoresaid, assessed. 

Pending the trial of the cause, defendants excepted 
to the opinion of the court, and tendered their bill of 
exceptions, which they prayed might be signed, seal- 
ed and ordered to be made a part of the record in 
said cause, which was accordingly done, &c. 

The bill stated, that on the trial of the cause, the 
plaintiff offered no proof to shew that a demand or ap- 
plication had ever been made to McBroom for the 
money in the declaration charged to have been re- 
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ceived by him; and that upon this, the defendants 
asked the court to charge the jury, that no action 
would lie against the securiues of the sheriff, for mo- 
neys collected by him, as such, until after a demand 
for the same had been made; which instructions the 
court refused to give. ‘l’o which opinion the defend- 
ants excepted, and tendered their bill, &e. 

On the trial of the case in this court, it was admit- 
ted by the parties, that the judgment on the demurrer 
to the two first pleas, sustained the demurrer, and that 
it should be considered by the Supreme court, as if 
the same judgment was shewn in the transcript. 

And the plaintiffs in error assigned for error, that 
in the proceedings and judgment below, the court 
erred: 

1. In sustaining the demurrer of defendant in error, 
to the two first pleas of plaintills in error. 

2. In refusing to give the instructions asked for, as 
shoo by the bill of exe eptions—for which they pray- 


ed that said judgment might be reversed, &c. 
And defendant denied ‘that there was error in the 


record. 


Hopkins §& Parsons, tor plaintiffs in error. 
McClung, contra. 


GOLDTHWAITE, J.—This action is debt—in- 
stituted in the Circuit court of Madison, on a sheriff's 
bond, signed by William McBroom, as principal, and 
the plaintiffs in error, as his sureties. 

The breach assigned, is the non-payment of money, 
collected on a venditiont exponas. 

The defendants pleaded four several pleas—the 
two first of which are substantially the same; and 
shew the death of William McBroom, in January, one 
thousand eight hundred and twenty- eight—adminis- 
tration on his estate in May, one thousand eight hun- 
dred and twenty-eight, and publication thereof as re- 
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quired by law ; and that the claim was not presented 
to McBroom’s ‘administrators, within eighteen months 
after the grant of administration, or within eighteen 
months after the cause of action accrued. To these 
pleas there was a demurrer, w hich was sustained by 
the Circuit court. The third plea—conditions per- 
formed: and the fourth, the statute of limitations: on 
these, replications and issues to the ¢ country ; on which 
a trial was had, and a verdict found in favor the plain- 
tf: 

At — no evidence being offered by the plain- 
tiff, to shew any demand of the money collected, the 
court was requested to instruct the jury, that no action 
could be maintained, without shewing a demand— 
which request was refused, and the defendants ex- 
cepted. ‘To reverse the judgment rendered against 
them, the plaintiffs in error have brought the case in- 
to this court; and assign, that the Circuit court erred, 
in sustaining the demurrer to the two pleas, and in re- 
fusing to give the instructions by them requested. 

It is insisted, that all claims against the estate of 
any deceased person, not pres sented to the executor or 
administrator within e ighteen months after the cause 
of action has accrued, or within the same pe riod after 
the grant of le _ rs testame! itary, or of administration, 
are extinguished |. and forever barred, under the sta- 
tute of non-claim:* and hence it is inferred, that as 
this demand was extinguished as to McBroom’s estate, 
it can not be enforced against the plaintiffs, who are 
sureties. 

The statvte was certainly intended to present a 
complete bar, under which the executor or adminis- 
trator might rest, with security, and proceed to distri- 
bute the estate, according to the directions of the 
will, or under the statue of distribution, and the cre- 





*Arkin’s Digest, 153 
A) 
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ditor, or any other person interested in the distribu- 
tion, would have an equal right with the executor or 
administrator, to insist on the exclusion of all de- 
mands, not presented within the period limited. So 
far, then, as the statute referred to, has a bearing on 
this case, it may be coiusiuered as enacting a com- 
plete bar; and if the creditor was now seeking his 
remedy against the estate, a similar plea to those 
pleaded in this case, would interpose a complete de- 
fence. Such has been the construction given to simi- 
lar statutes, in other States.* . 

Admitting this, as the true construction, which 
must be given to our statute of non-claim, we will 
proceed to examine whether the consequences flow 
from this construction, which have been insisted on, 
by the plaintiffs in error. The general rule, without 
doubt, is, that the extinction of the liability of the 
principal debtor, is also, the extinction of the liability 
of the surety; but an exception obtains, when this 
extinction is caused by operation of law. The same 
rule attaches to all cases of joint contracts. The ex- 
tinction of the contract, as to one of several joint 
contractors, is an extinction as to all, but the same 
exception must prevail. 

In the case under consideration no act is alleged to 
have been done by the creditor, which has affected 
the subject matter of the contract, or which has chang- 
ed the situation of the parties. He is charged, alone, 
with having been passive, and with an act of omis- 
sion,—by reason of which, it is said, his right is ex- 
tinguished, as to all of the co-obligors. We look in 
vain to the terms of the contract, for a sanction to this 
argument,—and if supported at all. it must be from 
the analogies of the law. 

It is said, that the surety has the right to indemni- 





*6 Conn. Rep.28; 15 Mass. Rep. 6: 16 ib. 179; 3 New H. Rep: 491: 
13 Mass. Rep. 201. 5 Pick. 140 
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ty against his principal, for any injury which he may 
sv st 1in, from the contract of sure’ ship, and that the 
rem »dy is gone, by the remissness 0. the creditor. If 

s be so, it must arise from sue of two eauses: eith- 
er ae it the surety, when he pays money on the con- 
tract, has no remedy againsi ihe estate of his princi- 
pal, or because that estate 1s ale) able to indemnify 
him. ‘these sureties should now pay this khond, 
their riaht r cause of ‘actio roainst the estate of 
their ! incl aul, ecouid not be ; i neve erued 
previous to the payment—uatil tl { was uot a debt 
due from ihe estaie to them. The e contract of Me- 
Broom, by this bond, 1s of a two-fold character — 
With the creditor he engages to perform the duties 
of his office, and with his sureties, by implication, 
that he will indemnity them, against any loss which 
the Vy may sustain on his necount. Both engagements 


are equi ally obligatory, but they ean not accrue at the 
1 
t 


same period—aix that of the surety. not until the 
time arrives when he shall have pail money, for his 
liability to the amie i‘rom this moment his cause 
of action accrues, and he has eighteen months with- 
in which to enforce it against the estate of his debt- 
or, and it is within the + ry terins of th ye stati ute. 


If, in consequence ot 
Rip 


E © Sui V, 
loss is the co: 
No ease has. or 
which it has heen 
charge the surety. 
There is } * Y oblion tian 4 Ip ee en ae 
eC is no {ke Ms t ODA On tO VE Aaciuve, CACE t's ae 
the request of the surety, (Eyer vs Evcrett,* ) and the 
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circumstance that the surety can not, in cases of a su- 
retyship of this nature, know when a default has taken 
place, oughi not to place the creditor in a worse situ- 
ation, than if the contract was absolute, and so defi- 
nite, that the surety couid, at any time, call on the 
principal io pro: The ! " 
the 


“ur 


{tis supposed that the bankrupt and insoivent ‘aws 
of Great Britain, must present questions anualoyous to 
the one which arises in this case, in as much as these 
laws provide for the extinction of the debt due from 
the bankrupt or insolvent debtor. Accordingly, we 
find, on reference to many cases, the very principles 
maintained, which we have declared. WNSeutten vs 
Soutten;* Goddard vs Vanderheyden;t Hewes vs Mott;+ 
New ington vs Ie Ye S38 Wood rs Dodg SON; Moody us 
King; Dally vs Wolferston.** 

It seems to be admitted, by the argument, that this 
discharge of the surety, springs out of the statute of 
non- -claim, if at all, and d lid not exist at common law; 
and yet, by the common law, in case of a partial in- 
solvency, the omission of the creditor to proceed 
against ‘the estate of the principal debtor, wo uld have 
worked an entire loss to the sureties, as the whole es- 
tate might have been exhausted on other chcitien: 
and when the surety cam to en force his claim, he 
might be met with the plea, of fully admin istered.— 
The case of Cope vs Smith,it is conclusive to shew, 





*1 D. & R. 521; 5 B. & A. 852. 2 M. & S. 195. 

+3 Wilson, 262. 94D. & R.30.—2 B. & C. FF 
t6 Taunt. 32). **3 Ib. 269, 

$4 B. & A. 493. +® Serg. & Raul. 110 
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that an omission to sue, would be no defence at com- 
mon law, or under the statute of Pennsylvania, which 
does not extinguish the demand, but merely postpones 
the creditor not presenting his Ss 

The case of The Nashcille Bank vs Camphell et al,* 


. i ; : oe 
™m wr Jy ta tith™ 
“li- 
o—— 
ippGricd vy tire pla est pring ciples of equity. 

i i 


If the estate of McBroom, the p rnc ipal de btor, was 
either wholly or partially inso slvent. it could neither 
be just or equitable, t| at the creditor should lose the 


whole of a ran when, under no circumstances, 
could he have recovered it from the estate of the de- 
ceased debtor. 

In sucha case, to sustain the pleas, would operate 
as the infliction of a penalty,—and a reward would 


be given to the sureties, for the omission of the credi- 


tor, to prosecute his claim. 

Evenin cases where a creditor has two funds, to 
which he micht have resorted, to secure his debt. 
one of which could not have been reached by the 


a. <s } ie 7 } } 
debtor, or by Dis 6 a i tnis one nas peen lost, by 


seine : 4 . lie “4 fine iadedeie Bg f Pi 
the wilful omis ion of the creator to proceed azainst 
. ] 4 , ! 4 sa ai r 
it; vet tnese circumstances do Not stitute a de. 


fence at law. hus, in the case of folfot vs Oeden.+ 
the facts were. that the defendant had been attainted 
by the State of N. Jerse’ Jus estate and elfects confisca- 
ted, and vested in the people of that State, and. in the 
first pli ice made liable for his debts, and out ef which 
was fr aised a fund lore than sutty nt to pay them— 
to which fund, the plaintiff who was a citizen of New 


Jersey, might and ought to have resorted. [t was 


*MS tl Hen. Black. 123. 





7 Yergei 
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held, by Lord Loughborough, and the court of Com- 
mon Pleas, that the only relief of the defendant was 
in Equity 

If it is within the power of the plaintiffs in error to 
shew, that the creditor in this case, might and ought 
to have resorted, in the first instance, to the fund crea- 
ted by the deceased debtor's estate; and that, by rea- 
son of his culpable omission so to do, a loss will be 
sustained <4 them, if paymen' is enforced against 
them, on t he bond,—they might, perh aps, have relief 
in a court of “equity, Lo the extent nf the i jury, accor- 
ding to the principles laid down in the case of Wright 
vs Nutt.* ‘Vhis case. in the facts, is similar to the 
case of sane’ vs Cscen, but in the court of Chance- 
ry, which sustained a bill for relief after judgment in 
a court of law, on the ground that the ere:!!tor could, 
and the debtor could uot, have resorted to the partic- 
ular fund. Low far the principles established by 
these cases, may entitle the plaintiffs in error to reli ef, 
on a proper case, is a question which need not now 
be examined. 

Our conclusion is, that the pleas pleaded, present no 
legal defence to this action; and if the declaration 
was sufficient in law, there would have been no error 
in sustaining the demurrer to them. 

But, on locking iuto the declaration, we are satisfie ed 


} ’ 
that it also 1 1S V iclous. < here] wno allowst} ntl 
money collected McP. 
irom ee es s adn trators, before tnc 
Fution of tilis suit. hi S Vourt a ablis ! UcCLsied, 


(Barion vs | "eck ,t) in the case of a motion against a 
sheriff and his sureties, that such an averment is es- 
sential—end we consider it equally so, in this case 
The sheriff is the agent, appointed by law, to ¢ ol 
lect the money on executious ; but he is not bound to 





* 1 Hen. Black. 135. +l Stewart & Porter, 486. 
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search out the plaintiff, and tender to him the money 
collected. Neither is he required by law, to pay it in- 
to court. He holds it under a lawtul authority, until 
a demand or request is made by one entitled to re- 
ceive it. We are aware that the E nglish rule is at 
variance with the views as now expressed.—Dule ts 
Burch;* Swainvs Morland;t Jefferies vs Sheppard.t— 
But in the case of Wider vs Bailey,§ the rule adopt- 
ed by this court, is laid down with reference to a sta- 
tute similar to our own. 

The general rule, in relation to all.agents who col- 
lect money under a lawful authority, is, that until a 
demand or request made, they are not liable to a suit. 
See Armstrong vs Smith;| Judah vs Dyott;4 Topham 
vs Braddock;** Taylor vs Bates;{t Rathbone v Ingalls;+} 
Wiliams vs Storrs.§§ 

These views shew that the exception taken before 
the jury, for the want of evidence of demand, was 
unnecessary ; and as no averment was made, it was 
unnecessary to prove the fact: but, as the averment 
was omitted, in the declaration, the demurrer to the 
pleas should have been overruled, and the declaration 
pronounced bad. 

The judgment rendered, must be reversed, and the 
cause remanded ; and the pleadings may be amended 
in the court below. 


* 3 Camp. 347. { 3 Black. In. Rep. 324. 
t1B. & B. 370. ** | Taunt. 572 

{3 B. & A. 696. tt 5 Cowen, 376. 

§ 3 Mass. 294. tt 7 Wend, 320 

4 3 Black. 8} 6 Jobus. Ch. Rep. 353. 


AS REPORTS OF CASES IN 


BROUGHTON, et al. vs. THE PRESIDENT AND DIRECTORS 
OF THE BANK OF THE STATE OF ALABAMA. 


1. Where notices, seeking to render a sheriff and his securities, 
liable for monies collected on execution, and which it is al- 
leged he has not paid over, are returned executed,—they 
must be produced at return term, and the moucn indicated 
by them, submitted, or they will be held to have spent their 
force and availability. 


2. A notice to the sheriff alone, under the statutes of 1819 and 
1826, authorises a judgment against him and his securities, 
or any one, or either of them, for monies collected on a fi. fa. 
and not paid over, on demand duly made. 


3. A notice, in such a case, should contain a statement of every 
thing to be proved, in order to a recovery. 


4. And a special demand on the sheriff, should be made, avered 
and proved. 


5. Where a plea is erased, by drawing a pen over it, the Court 
will, if necessary, presume that it was done by leave of 
Court. 


Error from Dallas Circuit court. 
This action was commenced by notice, as follows: 


State or Arvanama, Dattas County—ss. 

To Jesse C. Farrar, formerly sheriff of Monroe coun- 
ty, in said State, and to Leonard Scott, Abel Farrar, 
Joseph Nettles, senior, Nathaniel Broughton, Daniel 
D. Shumate, James Wade, and Daniel McIntosh, the 
securities of the said J. C. Farrar, for the due per- 
formance of his officia! duties of sheriff—Take no- 
thee— 
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“A judgment was rendered in and by the Circuit 
court of Dallas county, at the April term, one thou- 
sand eight hundred and twenty-six, of the said court, 
for the sum of five hundred and seventy dollars, debt, 
and eleven dollars and forty cents, damages, besides 
costs of suit, in favor of the President and Directors 
of the Bank of the State of Alabama, and against 
James Knight, Josiah Thomson and Randal Harris 
which judgment was superseded—bond and security 
having been given for a writ of error. The said 


judgment was affirmed, on certificate, by the Su- 


preme court of the State, at the January term, one 
thousand eight hundred and twenty-seven of said 
court, with the dam: iges given by statute—for all 
which, judgment was ‘rendered by said last mention- 
ed court, as well against the said James Knight, Josi- 
ah Thomson and Randal Harris, as against Cul- 
len C. Knight, James D. Godbold and Ezra Hill, their 
sureties in the bond for the writ of error.—To satisfy 
all which, with the costs of the Circuit court afore- 
said, an execution, or writ of fiert facias, issued from 
the Circuit court of Dallas county, on the twenty- 
first day of May, one thousand eight hundred and 
twenty-sev en, in favor of the plaintiffs, and against 
the said James Knight, Josiah Thomson, Randal Har- 
ris, Cullen C. Knight, James D. Godbold and Ezra 
Hill, defendants in the execution—for the sum of six 
hundred and fifty seven dollars seventy-two cents and 
three fourths of a cent. 

This execution was made returnable at the October 
term, one thousand eight hundred and twenty-seven, 
of said Circuit court. It was directed to the sheriff 
of Monroe county, aforesaid, and commanded him to 
make the sum of six hundred and fifty-seven dollars 
and seventy-two and three-fourths cents, out of the 
goods and chattels, lands and tenements of said de- 
fendants in the execution. 

This execution came to the hands of Jesse C. Far- 


Gp 7 
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rar, then sheriff of Monroe county.—He has made 
the money thereon due ; but has failed to pay it over, 
as he was in duty bound to do. The following are 
the several! items for which the execution issued, to 
wit, debi, five hundred and seventy dollars ; damages, 
eleven dollars and forty cents; damages i in the Be- 
preme court, fifty-eight ‘dollars and fourteen cents; 
cosis, eighteen dollars and eighteen and three-fourths 
cents. 

At the next term of the Circuit court for Dallas 
county, to be held at Cahawba, on the fourth Monday 
of this month (September,) one thousand eight hun- 
dred and thirty, the attorney of the President and Di- 
rectors of the Bank of the State of Alabama, will 
make a motion to the court, for judgment against 
you, or as many of you as receive notice, for the 
amount of money received by the said Jesse C. Far- 
rar, as sherifl, on said execution, and not paid over 
by him,—together with such damages as are given 
by statute, for such his default. Dated the eighth 
day of September, one thousand eight hundred and 
thirty. The sheriff cf Monroe county will execute 
this notice: hand a cony to defendants, and return 
this notice,” &c. 

This nctice was served on Abel Farrar, Daniel D. 
Shumate, Nathaniel Preugiton and Daniel M’Intosh. 
Defendant, Nett'es, not found ; and defendants, Wade 
and Scott not in the county. 

The following notice was issned to James Wade, 
one of the defendants, i in Dallas county 

“State of Alabama, Dallas county. To Jesse C. 
Farrar, formerly of the county of ‘Monroe, in said 
State, and to James Wade, one of the securities of 
the said J. C. Farrar, for the due performance of his 
official duties of sheriff. Take notice :—A judgment 
was rendered in and by the Circuit court of Dallas 
county, at the April term, one thousand eight hundred 
and twenty-six, of said connty, for the sum of five hun- 
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dred and seventy dollars, debt, and eleven dollars and 
forty cents, damages, besides costs of suit, in favor of the 
President and Directors of the Bank of the State of 
Alabama, and against James ixnight, Josiah Thomson 
and Randal Harris. This ja: ‘oment was superseded ; 
bond and security baving boon viven for a writ of er- 
ror,—and the said judeme ont wes oflirmed, on certi- 
ficate, by the Supreme court of the said State, at the 
January term, one thousand eight hundred and twen- 
ty-seven, of said Supreme court, with the damages 
given by statute —for all which, judgment was ren- 
dered by said last mentioned conrt, as nail against 
the said James Knight, Josiah Thomson and Randal 
Harris, as against Cullen C. Knight, James D. Geod- 
bold and Ezra Hull, their securities in the bond, for 
the writ of error. ‘To satisfy all which, w ith, the 
costs of the Circuit court, aforesaid, an execution, or 
a writ of fiert /acias, issued from the Circuit court of 
Dalas county, on the twee Gem cay of May, in the 
year one thousand cigit hundred ¢ and thirty- -seven, 1n 
favor of the plaintiffs, against the said James Knicht, 
Josiah Tiomssa, Rand: al Harris, Cullen C. Knig ‘ht, 
James D. Godbold, and Ezra Hill, defendants in the 
execution, for the sum of six hundred and fifty-seven 
dollars seventy-two cents an d three-fourths of a cent. 

This execution was mage returneble at the Octo- 
ber term, one thousand e ight hundred and twenty-se- 
ven, of said Circuit court. It was directed to the she- 
riff of Monroe county aforesaid, and commanded him 
to make the said sum cf six hundved and fiftv-sevea 
dollars seventy-two cents anc thre e fourths of a cent, 
out of the evods and chattels, Jands and tenements of 
said defendants in the execution 

This execution oat to the hands of Jesse C. Fars 
rar, then sheriff of Monroe county : he has made the 
money thereon due; but has f ailed to pay it over, as 
he was in duty bound to do. 


The following are the several items for which the 
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execution issued, to wit, debt, tive hundred and seven- 
ty dollars ; damages, eleven dollars and forty cents ; 
damages in the Supreme court, fifty eight dollars and 
fourteen cents; costs, eighteen dollars and eighteen 
akd three fourths cents. 

At the next term of the Circuit court of Dallas 
county, to be held at Cahawba on the fourth Monday 
in the month of September, one thousand eight hun- 
dred and thirty—the attorney of the President and 
Directors of the Bank of the State of Alabama, will 
make a motion to the court, for jiidgment against 
you, or as many of you as receive notice, for the 
amount of money received by Jesse C. Farrar, as 
sheriff, on said execution, and not paid over by him: 
together with such damages as are given by sta- 
tute, for such the default of the said Jesse C. Farrar. 
Dated the eighth day of September, one thousand 
eight hundred and thirty. 

The sheriff of Dallas county will execute this notice, 
on such of the defendants as may be found in his 
county, and return the same to the next term of the 
Circuit court of Dallas county.” 

This notice was returned, as executed on James 
Wade.—None of the other parties found in the coun- 
ty. 

The following alias notice was subsequently issued, 
te wit :— 

“The State of Alabama, Dallas county, to wit :— 
To Jesse C. Farrar, formerly sheriff of Monroe coun- 
ty, in said State, and Leonard Scott, Abel Farrar, Jo- 
seph Nettles, senior, Nathaniel Broughton, D. Shu- 
mate, James Wade and Daniel M’Intosh, the securi- 
ties of the said J. C. Farrar, for the due performance 
of his official duties of sheriff. ‘Take notice :—A 


judgment was rendered by the Circuit court of Dallas 


county, at the April term, one thousand eight hundred 
and twenty-six, of said court, for the sum of five hun- 


dred and seventy dollars, debt, and eleven dollars and 
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forty cents, damages ; besides costs of suit, in favor of 
the President and Directors of the Bank of the State 
of Alabama, and against James Knight, Josiah ‘Thom- 
son, and Randal Harris. ‘This judgment was super- 
seded,—bond and security having been given for a 
writ of error, and the said judgment was aflirmed on 
certificate by the Supreme court, with the damages 
given by statute : for all which, judgment was render- 
ed by said last mentioned court, as well against the 
said James Knight, Josiah Thomson and Randal Har- 
ris, as against Cullen C. Knight, James D. Godbold 
and Ezra Hill, their securities in the bond for the writ 
of error. To satisfy all which, with the costs of the 
Circuit court aforesaid, an execution or writ of fiert 
facias issued from the Circuit court of Dallas county, 
on the twenty-first of May, one thousand eight hun- 
dred and twenty-seven, in favor of the plaintiffs, and 
against the said James Knight, Jesiah Thomson, Ran- 
dal Harris, Cullen C. Knight, Janes D. Godbold and 
Ezra Hill, defendants in the execution, for the sum 
of six hundred and fifty-seven dollars and seventy- 
two cents and three fourths of 2, cent. 

This execution was made returnable at the October 
term, one thousand eight hundred and twenty-seven, 
of said Circuit court. It was directe? to the sheriff 
of Monroe county aforesaid, and com#anded him to 
make the said sum of six hundred and fifty-seven dol- 
lars and severty-two cents and three-fourths of a cent, 
of the goods and chattels, lands and tenements of 
said defendants in the execution. 

This execution came to the hands of Jesse C. Far- 
rar, then sheriff of Monroe county. He has made 
the money thereon due; but has failed to pay it over, 
as he was in duty bound to do. 

The following are the several items, for which the 
execution issued, to wit, debt, five hundred and se- 
venty dollars; damages, eleven dollars and forty cents; 
damages, in the Supreme court, fifty-eight dollars and 
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fourteen cents; costs, eighteen dollars and eighteen 
three fourths cents. 

At the next term of the Circuit court for Dallas 
county, to be held at Cahawba, on the fourth Monday 
in April next, the attorney of the President and Di- 
rectors of the Bank of the State of Alabama, will make 
a motion to the court for judg oment against } you, or as 

many of you as received notice, for the amount of 
money received by Jesse C. Farrar, as sheriff, on said 
execution, and not paid over by him, together with 
such damages as are given by statute, for such his de- 
fault. This tw enty “second March, one thousand 
eight hundred and thirty-one. 

“This notice may be considered in the nature of an 
alias notice, a similar one havi ing issued, returnable to 
last term of said Circuit court; but which appeared 
not to have been served on J. C. Farrar and some of 
his securities; and which motion was continued. Da- 
ted twenty-second March, one thousand eight hun- 
dred and thirty-one. 

The original has been executed on Abel Farrar, 
Daniel Shumate, Nathaniel Broughton and Daniel 
M’Intosh, &c. This notice was executed, by the sheriff, 
on Jesse Farrar, and returned,” &c. 

And at April term, one thousand eight hundred and 
thirty-one, the plaintiffs came, and the defendants be- 
ing solemnly called to appear and plead to issve, came 
not. It was therefore considered by the court, that 
the plaintiffs recover of the defendants, the damages 
they may have sustained in the premises: but, be- 
cause it was not known to the court what those dama- 
ges were, therefore, let a jury come at the next term of 
this court to inquire of the damages in this case.— 
The case was discontinued, as against. Joseph Nettles 
and Leonard Scott, on whom there was no notice or 
process served; and the cause was continued, &c. 

And at Spring term, of one thousand eight hundred 
and thirty-two, the parties came; and on motion, the 
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judgment by default, in this case was set aside, and 
leave was granted to defendants to plead to the me- 
rits; and that the deposition of a witness be taken, 
&c. 

And defendant, James Wade, came and craved 
oyer of the bond, and oyer was granted, and the bond 
was read him, in the words following, to wit :— 


“The State of — — 
“Monroe County, 

“ Know all men by these presents, that I, Jesse C. 
Farrar, as principal, Leonard Scott, Abel Farrar, Jo- 
seph Nettles, senior, Nathaniel Broughton, Daniel 
D. Shumate, Campbell Sharp, James Wade, and Da- 
niel M’Intosh, as securities, are held and firmly bound 
unto Israel Pickens, Governor of the State of Alaba- 
ma, and his successors in office, in the just and full 
sum of twenty thousand dollars, for which payment, 
well and truly to be made, we bind ourselves and 
each of our heirs, executors, administrators and as- 
signs, jointly and severally, firmly, by these presents. 
Sealed with our seals, and dated this tenth day of 
September, in the year of our Lord, one thousand, 
eight hundred and twenty-five ; and of the Indepen- 
dence of the United States of America, the fiftieth 
year. 

The condition of the above obligation is such, that 
whereas the above bound Jesse C. Farrar, has been 
duly elected, and commissioned the sheriff for the 
county of Monroe, and State aforesaid. Now, if the 
said Jesse C. Farrar, shall well and truly perform, and 
faithfully discharge the duties of his said office of she- 
riff, as aforesaid, then this obligation to be void—else 
to remain in full force and effect. 


[Signed.] Jesse C. Farrar. = [1. 8.] 
Leonard Scott. - — [. s.] 
Abel Farrar. L. 8.] 


Joseph Nettles. ft. s.] 
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[Signed.] Nath. Broughton. — [L. 
Daniel D. Shumate. [L. 
James Wade. [L. 
Daniel M’Intosh. __ [L. 
“Filed in my office, by ) 
J.C. Farrar’s hand- 
ing the same to me, 
this first day of Au- ? 
gust, one thousand 
eight hundred and 
twenty-six. 


th 


M 


TR 


TR 





Pe 
“J. H. Draughon, Clerk.” 

And he defended the wrong and injury, when, &c. 
and for plea, said, that plaintiffs ought not to be per- 
mitted to have, or maintain their action thereof against 
him—because, he said, that the said James Wade 


signed said bond for the said Farrar, as sheriff of 


Monroe county, upon the belief, condition, &c. and no 
other, that John Murphy and Campbell Sharp, 
whose names were in the body of said bond, should 
sign and seal the said bond: That he signed the said 
bond for Farrar, and delivered it to the said Farrar, 
to be delivered and offered to the County court for 
approval, when Murphy and Sharp should have sign- 
ed and sealed the same: That the said bond was ne- 
ver approved in court as required by the statute,— 
and therefore, he said that the said deed was deliver- 
ed as an escrow. Wherefore, he prayed judgment, 
&e. ° 

The said James Wade also made oath that he sign- 
ed the bond, when presented to him by the said Far- 
rar, and that the names of Sharp and Murphy, were 
then in the same, as joint-obligors sand that Farrar 
told the deponent, that they were likewise to sign the 
same: That under the impression and belief and con- 
fident expectation, that they would sign the same, he 
delivered the bond again to the said Farrar, for their 
signatures, which have never been made to the bond ; 
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and that he never delivered or signed the same in any 
other manner, whatever, &c. 

To this plea of dehendant. Wade, the plaintiffs de- 
murred, and defendant joined in demurrer. 
and the general issue, in short by consent ; and plain- 

The defendants also pleaded, non-assumpsit, nil debit, 
tiffs joined ¢sswe upon the pleas, in the same manner. 
[ There seems to have been a pen drawn through these 
pleas.—Clerk.] 

And then said defendant, James Wade, for a fur- 
ther plea, came and demanded oyer of the said sup- 
posed writin oblig atory, and the conditions thereof, 
and every aa thereof,—and, for plea, said the plain- 
tiffs oucht not to have or maintain their action’there- 
of, against him; because, he said, that he did not exe- 
cute and deliver the said writing obligatory, above 
set forth, in said plaintiffs’ declaration, or procure it 
to be done ;—and that, he prayed might be enquired 
of by the country, &c. 

And to this plea the said defendant also made oath, 
tha the signed and sealed the said bond above described, 
and delivered it to said Jesse C. Farrar, the principal 
therein, believing that John Murphy, whose name was 
in the penal part of said bond, would execute the 
same, and to be delivered to the County court of said 
county, when said Murphy should execute the same : 

That Murphy never did sign said bond, and that the 
said bond never was delivered to, accepted or approv- 
ed by, the judge of the County court of said county of 
Monroe.—and so never was delivered by def ‘endant, 
or any one, by his authority—according to the best of 
his knowledge and belief, &c. 

And to this plea of defendant, Wade, the plaintiffs 
also demurred, and defendant joined in demurrer. 

The case was then continued until the Spring term 
of one thousand eight hundred and thirty-four, when 
the demurrer of the plaintiffs, to the separate plea put 
in by James Wade. one of the defendants, and the mat- 
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ters arising under said demurrer, were considered by 
the court; and it was adjudged by the court, that said 
demurrer be sustained, and that leave be given to said 
Wade to amend. Whereupon, said James Wade put in 
the plea of non est factum, to which the plaintifls de- 

murred ; and the cause was again heard on the matters 
arising on the demurrer, when it was ad judged by the 
court, “that the said last nationed demurrer be over- 
ruled ; and, the plaintiffs declining to plead over, or to 
reply to said plea, it was considered by the court, 
that the judgment on the demurrer be final, and that 
said defendant, James Wade, go thence, &c. 

On motion of plaintiffs, this cause then came on, as 
to the’ other defendants, against whom the cause had 
not theretofore been discontinued, for want of service 
of notice: and, it being made to appear to the court, 
that Abel Farrar has died since the last continuance, 
on motion of the plaintiffs, the case was abated, as to 
said Abel Farrar. And, the said Jesse C. Farrar, Da- 
niel D. Shumate, Nathaniel Broughton and Daniel M’- 
Intosh, on whom the notice in this case was made 
known, saying nothing in defence, but the motion as 
to them, remaining wholly undefended. And, the 
plaintiffs having produced sufficient evidence to the 
court, that the notice in this case had been duly exe- 
cuted on the defendants, J. C. Farrar, D. D. Shumate, 
Nathaniel Broughton and Daniel M’Intosh; and that 
Jesse C. Farrar was sheriff of Monroe county, and 
that Shumate, Broughton and M’Intosh were the se- 
curities of said Farrar, as such sheriff; and that while 
Jesse C. Farrar was such sheriff, an execution, such 
as described in the notice, was issued to said Farrar, 
and that thereon the said Farrar, as such sheriff, had 
levied, and collected the amount for which execution 
issued ; and that the money so collected, had been du- 
ly demanded of said Jesse C. Farrar, on or before the 
twentieth day or April, one thousand eight hundred 
and thirty, and not paid over by him. It was there- 



















——— TE 


were 























THE SUPREME COURT OF ALABAMA. 59 


fore, considered by the court, that the plaintifls reco- 
ver of the defendants, the sum of six hundred and 
thirty-nine dollars and fifty-four cents, as the amount 
of the debt of the plaintiffs, so collected by the said 
Jesse C. Farrar; as also the sum of one thousand five 
hundred and thirty-four dollars, their damages, at the 

rate of five per cent. per month, from the twentieth 
day of April, one thousond eight hundred and thirty, 
when the amount collected by said Farrar was de- 
manded of him, until the present time. It was also 
considered by the court, that the plaintiffs recover of 

said defendants, the sum of eighteen dollars and eigh- 
teen and three-fourths cents, the costs of the suit de- 
scribed in the notice, and which were collected by 
said Farrar, as also the costs of this suit—for all of 
which execution might issue, &e. 

Whereupon, the case was brought to this court up- 
on writ of error, at the suit of plaintiffs i in error, who, 
at this present term assigned for error— 

1. That judgment was rendered against them, and 
in favor of James Wade, one of the defendants, in 
the court below. 

2. That no suflicient cause was shewn to the court 
below, to authorise the same to render judgment 
against them. 

3. That no suflicient notice was given to them. 

4. That judgment is rendered against them for too 
large a penalty, and does not conform with the notice 
of the plaintiffs below. 


Porter, for plaintifis in error—doubted whether the 
bond given by the sheriff, for the faithful performance 
of duty, in this case, was such as would warrant plain- 
tiffs below, in a recovery, in this form of action—and 
quoted Seaman vs Dufphey, (4 Stewart & Porter 159,) 
to that effect, and also Aikin’s Digest, 338. T’oshew 
that a demand for the money c collected, ought to have 
been made onthe sheriff.and alleged inthe proceedings 
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below, and also proved, before defendants could be 
liable, he cited, 1 Stéwart & Porter, 486; Ibid, 471. 
It did not appear that the money sued for, had been 
received, while the fi. fa. was alive, which was indis- 
pensible, to authorise a recovery.—2 Stewart & Por- . 
ter, 109—111. The statutes, under which the pro- 
ceedings were brought, ought not to be construed in 

pari materia ; and therefore, plaintifls below, ought to 

have set forth fully which of the statutes they deter- 

mined to rely upon.—Mc Whorter et al. vs Murrs, Ala- 

bama Reports, 376. To shew that the statute of of F 
mitations was a bar to the action.—Aikin’s Digest, 122, ‘ 
sec. 46; 1 Stew. Rep. 263. The notice should have 
issued inadar the seal of the Bank.—Ala. Rep. 23; 2 : 
Porter’s Rep. 540. 


Clarik:, contra—cited 1 Peters, 74; 5 Johnson, 160 ; 
1 Pick. 500; Ala. Rep. 360; 1 Stew. 425; 2 Ib. 13. 
There was no sufficient cause for objection to the 
judgment ; and the objection made, was too general } 
to be noticed as an assignment.—Ala. Rep. 169. No 
discontinuance could take place.---3 Porter, 398. A 
judgment by nil dicit was good, though ove was no 
plea. There was no assignment, that there was no 
jury to pass upon the issues made, and therefore the 
act, (Aik. Dig. 272, sec. 82,) could not be made to ap- 
ply.---Ala. Rep. 160, 425. Concerning the objection 
derived from the statute of limitations, he cited Chit- 
ty’s Con. 338, et ante. If an appearance were en- 
tered, all objections to the notice were waived.---2 ca- 
ses in 3 Stewart; 1 Porter’s Rep. 431; 1 Stew. Rep. 
46. 





COLLIER, C. J.—On the eighth day of September, 
one thousand eight hundred oud thirty, the defendants 
in error, by their attorney, issued two notices of like 
tenor—the one directed to the sheriff of Monroe, and 
the other to the sheriff of Dallas ; in each of which it 
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is stated, that Jesse C. Farrar, late sheriff of Monroe, 
had on a fiert facias, (particularly recited,) directed 
to and received by him from the Circuit court of Dal- 
las, against the goods, &c. of J: ames Knight, and others, 
collected the : amount re quired to be made by its man- 
date. In the notices it 1s alleged, that Farrar “ ha id 
failed to pay over as he was in duty bound to do, 
the money thus collected. 

It is further stated, that Leonard Scott, Abel Far- 
rar, Joseph Nettles, senior, Nathaniel Broughton, 
Daniel D. Shumate, James Wade, and Daniel McIn- 
tosh, were the securities of Farrar, in his official bond, 
and that a motion would be made against them and 
their principal, at the next succee ding term of the 
Circuit court of Dallas, to be holden on the fourth 
Monday in September, one thousand eight hundred 
and thirty, to recover a judgment for the default of the 
latter, in failing to pay over the money ccllected on 
the fi. fa. against Kni: oht. 

T hough the sherills to whom these notices were re- 
spectively directed, returned them executed—each 
on one or more of the sureties, yet no proceedings 
were thereupon had, at their return term. On the 
twenty-second of March, one thousand eight hundred 
and thirty-one, a counterpart of the prev ious notices 
was issued to, and exec ute -d by the sheriff of Monroe, 
on Jesse C. Farrar. At its return term in April, one 
thousand eight hundred and thirty-one, a judgment 
by default was rendered agains t him, and his sureties, 
except Joseph Nettles, and a writ of inquiry awarded. 
This judgment, in the spring term of one thousand 
eight hundred and thirty-two, was set aside, and leave 
given to plead to the merits. 

In the record, we find the following: “ Non assump- 
sit—nil de bit—ge neral issue—in short by consent.— 
G. and Goldthwaite. Issue—P ickens & Calhoun, plain- 
tiffs’ attorneys.” “ There seems to have been a pen 
drawn through these pleas—Clerk.” 
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“The cause was then continued from term to term un- 
til the spring of one thousand eight hundred and thirty- 
four, when Wade, one of the defendants below, crav- 
ed oyer of the bond and condition, and pleaded non 
est factum, verified by special affidavit : to which plea, 
defendants demurred, and their demurrer being over- 
ruled, no replication was offered, and judoment final 
was rendered tor Wade, and against the plaintiffs in 
error, for a failure to plead ; and they now seek a re- 
vision of that judgment here 

The notices issued in September, one thousand eight 
hundred and thirty, must be placed entirely out : of 
view. They were preparator y toa motion to be made, 
at a term of the Circuis court, next succeeding their 
issuance ; and to make them available, it was neces- 
sary that they should have been produced, and the 
motion indicated by them, submitted to the court, 
even if it were intended to continue it untila future 
term. But no proceedings being then had, these no- 
tices must be taken to have spent their force, and 
could not, at an after term, furnish a warrant for the 
exercise of jurisdiction by the court. 

The case must then be considered, with reference a- 
lone to the notice of March, one thousand eight hundred 
and thirty-one—which was executed on Jesse C. Far- 
rar. Under the statutes of one thousand eight hun- 
dred and nineteen, and one thousand eight “hundred 
and twenty “SIX, a notice to the sheriff, ‘authorises a 
judgment against him and his securities, for money 
collected ona fi. fa. and rot paid over on demand du- 
ly made. The latter act goes farther, and entitles the 
plaintitf not only to a judgment against the sheriff, 
and his securities, but against any one or either of 
them.* 





——-—— — OO + nn 


* Aikin’s Dig. Ist ed. 164 and 174. 
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In the case of Neale, et al. vs. Caldwell,* it is said— 
“Tt has been heretofore determined by this court, in 
the case of McWhorter, et al. vs. Marrs,+ that notice to 
the sheriff is sufficient to authorise a judgment against 
him, and his securities, in a case of this kind.” And 
speaking of the act of one thousand eight hundred and 
nineteen, the court say—* ‘This statute admits of but 
one construction, and it is, that proof of notice either 
to the sheriff or his securities, is suflicient to entitle the 
plaintiff to a judgment against all the obligors in the 
sheriff’s bond. 

A notice to the sheriff, being sufficient to authorise 
the rendition of judgment against his securities, for a 
default in paying ever money collected by him, let us 
inquire, whether the proceedings i in the case at bar, 
be conformable to law. It can hardly be pretended, 
that any one of the defendants in the motion, except 
Wade, was before the Circuit court. It dees not ap- 
pear who moved to set aside the judgment by default, 
nor who interposed the pleas “ non assumpsit, nil debit, 
and the general issue.” It is, however, but a just infer- 
ence, that Wade was the only party who defended ; 
inasmuch as there is nothing in the record to shew, 
that any one else appeare xd. And even if it were 
doubtful for whom “ xon assumpsit, Sc.” were plead- 
ed, no inference could be made to the ssitiaslions of the 
plaintiffs in error; as it seems from a memorandum of 
the clerk, that they had been erased—which, if neces- 
sary, we would presume to have been done by leave 
of court. 

The plaintiffs then, never having appeared to con- 
test the motion before the Circuit court, it is compe- 
tent for them to object to the sufficiency of the notice 
or point out other irregularity in the proceedings. 5 he 





* 


3 Ste wart’s Rep. 134. 
tAla, Reps. 376. 
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notice is intended to subserve the two-fold purpose of 
bringing the party into court, and of advising him of 
the ‘complaint against him. And according to the 
construction hither to placed upon our statutes, should 
contain a statement of every thing to be proved, in or- 
der to a recovery. 

The statutes regulating motions against a sheriff, 
and his securities, for mone y colle ected by the former, 
require that a demand should be made of the she riff, 
before he is liable to such a proceeding. In the case 
of Barton et al. vs F. and E. Peck,* which was a mo- 
tion against the sheriff and his securities, for the fail- 
ure to pay over money collected on a ft. fa., the court 
remark, that “There is no doubt, it is material to 
prove a special demand, and the time at which that 
demand was made; and wherever a demand or no- 
tice is material to be proved, it should be averred in 
the declaration; it should also be averred by whom 
this demand was made.” 

In the case before us, the notice does not state that 
the money was demanded of the sheriff;—nor does it 
contain any thing which is equivalent to such state- 
ment. And the plaintiffs not having done any act 
which can preclude an exception to the notice, the 
case just cited, is conclusive to shew, that the judg- 
ment must be reversed. 

Whether, in prescribing the requisites of a notice, 
the court should have laid down the rule with so much 
strictness, as to require a particular allegation of eve- 
ry fact, material to be proved, is a question which we 
are not inclined to consider. It is due to the certain- 
ty of the law, that we should sustain the opinions of 
this court, unless inconvenience or injury would re- 
sult from such acourse. In the present case we can 
discover none. 





*1 Stewart & Porter, 486. 
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We decline examining the many other points rdis+ 
ed in the argument, as the view already taken, diapo- 
ses of the entire case. 


GOLDTH WAITE, J. not sitting in this case. 


HARSISON US MARSHALL, for use, &e: 


Ll. Where one, beneficiaily interested in a cause, from ignorance 
of the law, surrenders his rights, he cannot hold the opposite 
party to a knowledge of the law, and charge him for the loss 


occasioned by his own indiscretion. fs 


ii) 
2. Therefore, where a constable levied on and sold propeoty; ala 
ready bound by executions in the hands of the sheriff{vand 
paid over the money to the plaintiffs in the executionsini the 
sheriff’s hands, and the plaintiffs afterwards paid thevsame 
back to the constable, under advice that his levy and sale ded 
divested the executions in the sheriff’s hands of theirliems: 
it was held, that the plaintiffs could not afterwards ¢harge 
the sheriff with negligence, although he also was advised 
that the proceedings of the constable had divested theexel 
cutions in his hands of their lien, and had acted under ‘ithat 
advice. Rea ibel ee 

i jC 
3. The lien of executions, in the hands of the sheriff, is; ‘nes dis 
vested by a subsequent levy and sale, by a constable, of den 
fendant’s effects, notwithstanding the act of eighteen hunduedk 
and twenty-eight.* to 23209 
hoebuy 
aT Dita 
* Aikin’s Digest, 166 il EST 9 
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4.’Phe transfer ofa judgment, carries with it a right to sue out 

-Oéxecution, or to bring suit in the name of the original plain- 
tiff; and asany defence existing against plaintiff will be 
available to defendant, so any right the plaintiff is entitled 
to, will be available to the assignee. Therefore,—where an 
assignment of a judgment and execution, was made toa she- 
riff in the month of June, which had come into his hands in 
November previous, it was held that the assignment did not 
extinguish his liability for failing to make the money previous 
to the transfer. 


5. Questions that address themselves to the sound discretion of 
the Circuit Court, being deductions from facts, and not in- 
volving matters of law, cannot be reviewed in this court. 


| Exror from the Circuit court of Dallas. 

Action on the case. At the September term of the 
Circuit court of Dallas county, the pleintiff,; who sued 
for the use of Peter Wyckoff; Joseph Pickens and 
Hugh Ferguson, declared against the defendant, for 
that, whereas, theretofore, to wit, at the term of the 
Cireuit court, for the county and State aforesaid, 
which: was held on the first Monday in October, eigh- 
teen hundred and twenty-nine, at to wit, 
in, the county aforesaid, the plaintiff, by the conside- 
tation,and judgment of said court, recovered against 
Jamesiand Elisha Owens, and William Huddleston, 
theirisecurity, in their appeal bonds, ten several judg- 
ments, each for the sum of forty-five dollars, debt, 
and one dollar and sixty-eight cents, damages, for its 
détention, and six dollars and seventy-five cents, as 
fifteen.:per cent. damages, because of the appeals in 
said: teh cases, having been taken for delay ; and also 
costs of suit, which, in and by said court were ad- 
judged to the said plaintiff—whereof the said James 
and Elisha Owens, and Williem Huddlestcn, their se- 


curity in the appeals, were convicted, as by the re- 
pp ; 
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cords, proceedings and judgments thereof, of said ten 
cases still remaining in the court aforesaid—will more 
fully appear. q2 
And the said plaintiff further says, that the sard 
judgments being in full force, and the said debts and 
damages, in the said ten judgments mentioned, 26- 
maining unpaid, and unsatisfied, the said plaintiff, on 
the first day of May, eighteen hundred and twenty- 
eight, for obtaining satisfaction thereof, sued and pre- 
secuted out of said court, on said ten judgments, 
certain alias writs, called fiert facias, directed to thie 
sheriff of said county, by each of which said alitis 
writs of executions, the said sheriff was commanded 
that of the goods and chattels, lands and tenements, 
of the said James and Elisha Owens, and William 
Huddleston, in said county, he should cause to be 
made the sum of forty-five dollars, debt, ond one dol- 
lar and sixty-eight cents, and six dollars and sev enty- 
five cents, for damages, for the detention of said debt, 
and for fifteen per cent. damages; and also nine dol- 
lars and eighteen and three-fourths cents, for his costs 
of suit, to him, by said court adjudged, by each of 
said ten judgments ; and that he should have the said 
several suns of money, before said court, at the term 
thereof, of the first Monda y in October, eighteen hun- 
dred and twenty-eight, to render to oad plaintiff, &c. 
Each of which said ten alias writs, afterwards, and be- 
fore the return thereof at the court, on the fifth day 
of May, eighteen hundred and twenty-eight, at, to 
wit, in the ¢ county aforesaid, was deliv ered to and re- 
ceived by said defendant, who then, and from thence, 
until and at, and after, the return of each of the said 
ten alias writs, was sheriff of said county, to be execu- 
ted in due form of law. And although there were 
then, and afterwards, and before the venus of each of 
said ten alias writs, divers goods and chattels of the 
said James and Elisha Owens, and William Huddle- 


ston, Within the county aforesaid, could, and might, 
s § 








| 





68 REPORTS OF CASES IN 


.and ought to have levied the said several sums of mo- 
mney above mentioned in each of said ten alias writs, 
specified and directed to be levied, as aforesaid, at 
— to wit, in the county aforesaid, whereof 
{the said defendant, so being such sheriff, as aforesaid, 
-had notice there. 

Yet the said defendant, so being sheriff of the coun- 
ty aforesaid, not regarding the duty of his office, as 
-such sheriff; but contriving, and wrongfully intending 
to injure, and prejudice, and aggrieve said plaintiff, 
in this behalf, and deprive him of the moneys men- 
tioned in each and all said ten alias writs above men- 





‘tioned, and directed to be levied as aforesaid, and of 


the means of obtaining the same, did not, nor would 
at any time, before the return of said ten alias writs, 


mentioned, levy them, or any of them, or any part of 


them, but wholly neglected and refused so to do, and 
therein failed and made default. By means of which, 
&e. 

The second count was precisely similar, except 
that it charged, that defendant not only failed to levy, 
cand therein made default, but at return term, failed, 
neglected and wholly refused to return the said ten ali- 
as writs, or any of them, to the court aforesaid, to wit, 
in the county aforesaid. By means whereof, &c. 

To this declaration, defendant plead the general 
issue, and put himself upon the country, &c., and plain- 
tiff did the same. 

And at the Fall term, eighteen hundred and thirty- 
three, came a jury, who being duly elected, &c., on 
their oaths, said they found for the plaintiff, and as- 
sessed his damages at the sum of five hundred and 
thirty-four dollars and thirty cents. It was, therefore 
considered by the court, that the plaintiff recover that 
sum, and his costs, &c.—for which execution might 
issue, &c. 

A motion was then made for a new trial, which be- 
ing heard, it was considered by the court that a new 
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trial shouid be granted, on the payment of alli costs, 
as a condition precedent, &c. 

And at Spring term, eighteen hundred and thir- 

-four, the defendant came, and on the afhdavits 
of defendant, and the deputy clerk, that defendant 
proposed to pay the costs, during the last term, after 
a new trial had been granted, and that the clerk 
could not furnish a bill of the costs, during that court 
—and that the costs had since been paid in full,—on 
the motion of defendant, it was considered by the 
court, that the case was in court, and the cause was 
continued by the court, until the next term, upon the 
payment of all costs, by the defen vdane<deg which 
execution might issue. On application to reinstate 
the case, by defendant, the plaintiff resisted said ap- 
plication, on the ground, that as the terms on which 
the new trial, at last term, had not been complied 
with, the judgment rendered at last term, was final; 
and that aflidavits on file, shewed no sufficient reason 
why said judgment should be opened, and the cause 
reinstated ; but that the affidavit of James B. Clark 
and Beckiel Pickens, disclosed facts which were suffi- 
cient to remove all grounds, for the opening of the judg- 
ment: and on motion of plaintiff it was directed, that 
the said affidavits form a part of the record of the 
case—no other evidence being oflered why said judg- 
ment should be opened, and the plaintiff asked that 
the matiers and things connected with the application 
and the adj udication of the court, might be spread 
upon the record—to which adjudication he excepted 
—which was granted, 

The affidavit of defendant, to reinstate the case, 
stated, that at the last term a judgment was obtained 
against him, and on the last day ‘of the term, a new 
trial was granted ; and, being informed of the condi- 
tion on which the new trial was granted, he immedi 
ately went to the clerk of the court, and demanded a 
hill of the costs, in order to pay them: that he was 
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informed by the clerk, that he could not be furnished 
with it, on account of the press of business, and also, 
for the reason, that the certificates of some witnesses 
were not filed, to complete said bill of costs: that he 
paid the same as early afterwards as the same 
was presented, previous to the present term—and 
held the sherill’s receipt for the same. 

Horatio Boxley also swore, that the amount of 
costs was demanded unmediately after the order for 
a new trial, but that the correct amount could not then 
be ascertained—and therefore, deponent understood it 
was waived. 

The following affidavits were submitted by plain- 
tiff: 

James Bb. Clark swore, that he was present at the 
last term, and argued the motion made by defendant 
for a new trial, for plaintiff: that he had not the small- 
est recollection of any understanding or agreement, 
that the costs, imposed as a condition for granting the 
motion for a new trial, might be paid subsequently to 
that time. Affiant had more than a usual distinctness 
of recollection of what took place, from the fact of 
his being counsel for plaintiff! Defendant once told 
him, that Mr Pickens had agreed that the costs might 
be paid at Christmas, after court, in which afliant ac- 
quiesced, supposing it to be so. Subsequently affiant 
instructed the clerk not to receive the costs, and exe- 
cution for the same was issued, without the order of 
affiant or his client, and does not recollect any thing 
of the waiver, &c. 

Ezekiel Pickens swore, that if he had said or done 
any thing from which an inference could be drawn, 
that he consented that the costs might be paid at a fu- 
ture time, it had wholly escaped his memory. No 
waiver of payment was made by affiant, &c. 

And at the fall term, of eighteen hundred and thir- 
ty-four, came a jury, who being duly elected, &c. on 
their oaths said, they found for the defendant. It was 
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therefore considered that the defendant go thence, 
&e. 

The bill of exceptions stated, that on the trial of 
the case, it was proved that the executions described 
in the declaration, came to the hands of defendant 
about the first of May, eighteen hundred and twenty - 
eight. It was also proved, that the plaintiff in the 
executions had, on the eleventh of June, eighteen hun- 
dred and twenty-eight, assigned all his interest in the 
judgment and executions, as manifested by a written 
transfer, a copy of which is attached as part of the bill ; 
in relation to which assignment it was proved that de- 
fendant, to whom the assignment Was made, was a 
mere agent of Wyckoff, Pickens & Co. and obtained 
the assignment for them, at their request, and with 
their money, and immediately handed the assign- 
ment to them, and that the transaction was the 
purchase of the interest of plaimtiff in the subject. 
Plaintiff offered evidence to prove that the money 
could have been made by the defendant on the 
executions, previous to the eleventh of June, eigh- 
teen hundred and twenty-eight, but by the negligence 
of defendant a constable had, on the tw enty- -third day 
of May, eighteen hundred and twenty -eight, levied 
executions under fitty dollars on all the property of 
defendants, and sold the same; but the court was of 
opinion that no evidence could be introduced shewin 
a negligence previous to the eleventh of June, eigh- 
teen hundred and twenty-eight, and excluded the evi- 
dence offered. 

It was also proved, that original executions in the 
case described inthe declaration, had issued, and came 
to the hands of the defendant, on the fifteenth of No- 
vember, eighteen hundred and twenty-seven, and 
were returned by him, “Not levied.” It was also 
proved that Wyckoff, Pickens & Co. indemnified the 
constable, if he would pay the money made by him, 
over to the defendant, to be applied to the executions 








72 REPORTS OF CASES IN 


which came to his hands on the first day of May, and 
that he did so pay it over to the defendant, but that 
afterwards, unaer the advice that the executions in 
the hands of defendant, had lost their len, in conse- 
quence of the levy of the constable, in virtue of the ex- 
ecutions in his hands, they withdrew the indemnity— 
the constable having been and then was, ruled for the 
amount, and the money was paid back to him by the 
defendant. It was also proved, that the attorney who 
appeared to act for Wyckoff, Pickens & Co., gave it 
as his opinion, that the executions defendant held, had 
lost their lien, in consequence of the levy by the con- 
stable. 

The court charged the jury, that the executions in 
the hands of the defendant had obtained a lien which 
could not be divested by the levy of the constable, not- 
withstanding the act of eighteen hundred and twenty- 
eight, in relation to liens by constables under execu- 
tions, and that being the case under the facts, they 
should find for the defendant ; to which opinions and 
charge, plaintiff excepted, &c. 

Copy of transfer—I do hereby assign to Carter B. 
Harrison, all my right, title, and interest, in certain 
judgments and executions, by me obtained, against 
James and Elisha Owens, as principal, and James Hud- 
dleston security for them in their appeal bond; which 
judgments were rendered at the October term of the 
Circuit court for Dallas county, eighteen hundred and 
twenty-seven. And I do acknowledge that I receiv- 
ed full value from him for the transfer—said transfer 
to be without recourse on me. Given under my 
hand and seal, this eleventh day of June, eighteen 
hundred and twenty-eight. Signed and sealed by 
plaintiff. 

‘And at this present term the plaintiff in error as- 
signed— 

1. That the court erred, as shewn by, and stated in 
the bill of exceptions, and the executions of record. 





2 ne REI 














iy aE 





= 








THE SUPREME COURT OF ALABAMA. 73 


The court erred, in re-instating the cause for 
trial, although the condition precedent, on which a 
new trial was granted to defendant, had not been per- 
formed by him. 


J. B. Clark, tor plaintiff in error. 


ORMOND, J.—T his was an action of trespass on 
the case, brought by the plaintiff in error against the 
defendant in error, for negligence in failing, as sheriff, 
to make money on executions of the plaintiff. 

At the term of the court previous to the trial of 
the first cause, a verdict was had for the plaintiff. The 
court granted a new trial, on the payment of all costs, 
as a condition precedent. At the succeeding term of 
the court, afhdavits were filed by both parties; and 
on motion of the defendant, the court reinstated the 
cause on the docket. 

At a trial of the cause, a bill of windeiliil was 
taken by the plaintiff} from which it appears—That 
the executions described in the declaration, came to 
the hands of the defendant, as sheriff, on the first of 
May, eighteen hundred and twenty-eight: That on 
the eleventh of June, thereafter, the plaintiff, assign- 
ed all his interest in the executions, to the defendant, 
who was the mere agent of Wyckoff, Pickens & Co. 
in obtaining the assignment, and immediately hand- 
ed it over to them, it being on a separate piece of pa- 
per: That the transaction was the purchase of the 
interest of the plaintiff. The plaintiff then offered 
evidence to prove, that the defendant could have 
made the money on the executions, previous to the 
eleventh of June, eighteen hundred and twenty- 
eight ; but that, by his negligence, a constable had le- 
vied executions on all the pri operty of the defendant 
in the executions, and had sold the same. But the 
court was of opinion, that no evidence could be in- 
troduced, shewing negligence previous to the eleventh 
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of June, eighteen hundred and twenty eight, and ex- 
cluded the evidence. The plaintiff excepted. 

It was also proved, that the executions above men- 
tioned, came first to the hands of the defendant, as 
sheriff, on the fifteenth of November, eighteen hun- 
dred and twenty-seven, and were cotenneil by him, 
“not levied.” It was further proved, that Wy ckoff, 
Pickens & Co. indemnified the constable, if he would 
pay the money made by him over to the defendant ; 
but that afterwards, under advice, that the executions 
in the hands of the defendant, had lost their lien by 
the levy of the constable, they withdrew the indemni- 
ty and paid him back the money. 

It was proved that E. Pic kens, an attor ney who ap- 
peared to act for Wyckofi, Pickens & Co. gave it as 


his opinion, that the executions he held, had lost their 


lien, in consequence of the levy by the constable. 

The judge charged | the jury, that the executions in 
the hands of the defendant had obtained a lien that 
could not be divested by the levy of the constable, 
notwithstanding the act of eighteen hundred and 
twenty-eight, in relation to hens on executions, in the 
hands of constables; and that if such were the case, 
under the facts, they should find for the defendant.— 
To this the plaintiff excepted. There was a judg- 
ment for defendant, from which the plaintiff prose- 
cutes a writ of error to this court, and assigns these 
matters as error. 

This court can not notice the facts stated in the re- 
cord, relative to the reinstatement of this cause on the 
docket, in the court below. The court certainly had 
power to ascertain whether the condition on which 
the new trial had been granted, had been performed 
—and if not performed, w hether the performance was 
not waived by the opposite party ; or whether he had 
not done allin his power to perform it. These were 
all questions which the court had power to settle, 


which addreszed themselves to the sound discretion of 
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the court, and which being deductions from facts, and 
not matters of law, can not be reviewed in this court. 

The questions raised on the bill of exceptions, are of 
a graver character. In the first charge of the jury, 
the court below seems to have considered, that the 
transfer by the plaintiff, to Wyckoff & Co. of his inte- 
rest in the executions, extinguished the liability of the 
defendant, which might have accrued from his ne- 
glect, previous to that tune. But on what principle 
this decision can rest for support, this court can not 
perceive. 

The right of action can not be transferred ; but cer- 
tainly a transfer of the judgment, (which is the sub- 
stance of this transaction,) would carry with it a right 
to sue out execution, or to bring suit in the name of 
the original plaintiff; and as any defence, which exist- 
ed ¢ against him, would be av: al able to the defendant— 
so, any right the plaintiff was entitled to, would be 
available to the assignee. 

It is probable that the opinion of the court was in- 
fluenced by the fact that the assignment was made to 
the defendant himself: But the record shews that he 
was the mere agent of Wyckoff & Co., and if so, he 
can derive no benefit from that fact. Being the mere 
agent or attorney, in fact, of Wyckoff, the law of the 
case is the same, that it would be, if the transaction 
had taken place between the plainutl and Wyckoff 
& Co., without the intervention of the defendant.— 
This charge of the court was therefore erroneous. 

The remaining charge of the court, aflirms the pro- 
position, that accordine to the facts then stated, the 
lien of the executions in the hands of the defendant, 


was not divested by the subseaqnent levy and sale by 
the constable, and that. therefore, they must —_ for 
the defendant. The o pinion stated by the court, as 


to the lien of the executions in the ht cin of “8h ti 
fendant, is undoubtedly correct; but the conclusion 
which he draws from it. is as clearly incorrect. 





————— 
———— 





716 REPORTS OF CASES IN 


What is the gravamen of the charge in the declara- 
tion; it is, that by the neglect of the sheriff to levy 
and make the money on the executions, the plaintiff 
has been injured. How is this scaenel, by shewing 
that the plaintiff has a lien on any property which the 
defendant in execution may possess ! 

This charge is hable to the farther objection, that it 
is not a charge on the evidence. The evidence set 
out in the bill of exceptions, shews, that Wyckoff & 
Co., at one time, indemnified the constable, and that 
therefore, he paid over the money which he had col- 
lected, to the discharge of the plaintiff’s executions ; 
but that, believing the executions had lost their lien, 
the indemnity was withdrawn, and the money paid 
back. 

All persons are charged with knowledge of the law, 
and it could not be tolerated, that the person benefici- 
ally interested in a cause, should, from ignorance of 
the law, surrender his rights, and hold the opposite 
party to a knowledge of the law, and seek to charge 
him for a loss, caused by his own indiscretion. 

Again: it appears that E. Pickens, who was acting 
as the attorney of Wyckoff & Co., advised the de- 
fendant that the executions had lost their lien. — If 
Pickens were, in fact, the attorney of Wyckoff & Co., 
the advice thus given, is, in effect, advice given by 
Wyckoff & Co., and if calculated to prejudice the de- 
fendant, he is entitled to defend himself, by shewing it. 

The judgment must be reversed, and the cause re- 
manded, to be tried upon the principles set forth in 
this opinion. 
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HUIE US NIXON, et ai. 


1. It is competent for the County Court to set aside the claim of 
a father, to the wardship of his child’s estate, in favor of a 
stranger, if it appear thet the father is unfit for the station; 
and therefore, the relation of parent forms no exclusive claim 
to the wardship. 


2.Itisgood evround for revoking letters of guardianship, that 
> rs) > be 9 
they were improvidently granted, and that the Court had no 
jurisdiction when the letters were granted. 


Error to the County Court of Montgomery. 

This was a petition for revoking letters of guardian- 
ship. The petition stated that Polly T. Nixon was 
the mother of a female infant child named Martha T. 
Augustin, being the child of a former husband, Tho- 
mas J. Augustin, deceased: ‘That the child was a mi- 
nor, under the age of fourteen years, and entitled, as 
one of the heirs of Samuel —— to a distributive 
share of his estate: That the child had resided with 
her mother from the time of her birth, and now resi- 
ded with petitioners, who had the care and control of 
her, and had discharged their duty towards her, to 
the utmost of their power. The petition further re- 
presented, that one Josiah Huie, had made application 
to be appointed guardian of the minor, and had ob- 
tained such appointment, and was now exercising the 
rights and duties of guardian of said minor. No cita- 
tion was ever issued to the mother, nor was any no- 
tice given of the application of said Huie, to be ap- 
pointed ¢ guardian. The petition therefore prayed that 
the letters of guardianship granted to Huie might be 

called in and revoked, and petitioners appointed g ouar- 
dian of said Martha T. Augustin, in the place of Huie, 











| 





of) 


REPORTS OF CASES IN 


- 
é 


and that an order should be made for him to pay over 
to petitioner all goods, chattels and effects in his hands, 
belonging to said Martha T. Augu: stin, and that a ci- 
tation : might j issue to said:Iuie, requiring him to shew 
cause why the letters of guardianship should not be 
called in, ‘and an account of’ his guardianship render- 
ed, and petitioners appointed. Signed by Polly T. 
Nixon and John D. Nixon; and accom ypanied with the 
affidavit of J. D. Nixon to the facts. 

On this petition and aflidavit, a citation issued ; and 
on the second day of March, eighteen hundred and 
thirty-seven, the case came on for hearing before the 
Judge of the County court; and defendant moved to 
quash the citation, and dismiss the petition, upon the 
ground that ho cood cause of re moval appeare ral there- 
in; which was overruled by the Court—and the pe- 
tittonare filed their specifications. 

1. That said Polly ‘i’. Nixon was the mother, and 

natural guardian of the said Martha T. Augustin, and 
that said John D. was the husband of Polly T., and 
that the right of guardianship belonged to the mother, 
and not to said Huie ; and for these reasons, the let- 
ters should be revoked. 

That said Hine was not a fit aud proper person 
to be the guardian of said Martha, because he had an 
interest which conflicted with the interests of Martha, 
and because he neither extended protection, mainte- 
nance, or support to saul Martha, nor had he ever 
done so since his appointinent. 

To the first of these specifications, there was a de- 
murrer filed by defendant, which being argued and 
heard, was overruled by the Court, and defendant de- 
clining to plead over, judgment was entered against 
him thereon. ; 

The second specification, defendant moved to strike 
out, which motion was sustained by the court, and to 
which petitioners excepted ; whic h exception was al- 
lowed, and the point reserved. 
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It was therefore considered and adjudged by the 
court, thatthe letters of guardian: ship theretofore Bran- 
ted to said Josiah Huie, on the estate of Martha T. Au- 
eustin, should be called in and revoked, and annulled 
trom that day forth. 

And for a further reason, the court assigned, that 
the ward, at the time of the application of Hein for 
letters of guardianship, resided with the applicants, 
beyond the li nits of this state, and was not within the 
jurisdiction of that court; and that the letters grant- 
ed tosaid Huie, were granted for the purpose of aid- 
ing inthe final settlement and distribution of the estate 
of one Samuel ‘T’. Aucustin, deceased, of whom said 
Martha 'T’. Augustin was an heir at law. 

And it appeared to the. satisfaction of the eeurt that 
Martha T. Aug astin resided in . eee gsomery county : 
it was therefore ordered that John D. Nixon, and his 
wife Polly T’. Nixon should be appointed guardians of 
the person and estate of Martha 'T’. Nixon, when they 
should have complied with the terms of the statute, in 
such case made and provided. 

It was further ordered, that a citation issue to the 
said Josiah Huie, requiring him to appear at a court, 
to be holden on the second Monday in April, to make 
a settlement with the court, of his said guardianship. 

And in this court, said defendant came and assign- 
ed for error.— 

First:— That the mother, Polly T. Nixon, had no 
exclusive right to be guardian for her daughter, nor 
said J. D. Nixon, husband ef said Polly, by virtue of 
his intermarriage with said Polly. 

Second:—That the ap pointm ent of said Huie, as 
guardian, vested the oflice and trust in him; and the 
reason that the mother of the ward was still living, 
and she and her husb: ind Nixon, applying for letters 
of guardianship, was no sufficient cause for rernoving 

said Huie from ig ofhiee of cuardian. ; 

Third:—That the reason given by the court for the 
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removal, to-wit,-that said minor, at the time of the ap- 
pointment of said Huie as guardian, was a nou-resi- 
dent of the county and state, is untrue in fact, as will 
appear from the record. 


Dargan, tor the plaintiff in error. 
Thorington, contra. 


ORMOND, J.—This was a petition, filed by the 
defendants in error, in the County court of Montgom- 
ery, praying the removal of the plaintiff in error, as 
guardian of Martha T. Augustin, an infant. The 
plaintill in error moved the court to dismiss the peti- 
tion, and qvash the citation ; which being refused, the 
wee in error filed the following exceptions : 

That the said Polly T. Nixon is the mother and 
saiiadl guardian of the said Martha T. Augustin, and 
that the ‘aid John D. Nixon is the husband of the said 
Polly 'T. Nixon: that the right of guardianship be- 
longs to the said Polly T’. Nixon, and not to said Huie; 
and that for these reasons, said letters should be re- 
voked. 

2. That said Huie is not a fit and proper person to 
be the guardian of said Martha I’. Augustin, be- 
cause he has an interest that conflicts with the interests 
of said Martha, and because he neither extends pro- 
tection, maintenance or support, to said Martha, nor 
has ever done so since his appointment. 

To the first specification the plaintiff in error de- 
murred , but the court overruled the demurrer. The 
plaintiff then moved the court to strike out the se- 
_cond specification, which motion the court sustained ; 
and to which defendants in error plead exceptions.— 
The court then proceeded to revoke and annul the let- 
ters of guardianship, which had formerly issued to the 
plaintiff, and appointed the defendants in error guar- 


dians of the infant. This is assigned for error in this 


court. 
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The act of eighteen hundred and six, which autho- 
rises the appointment of guardians by the County 
court, contains aclause to the fol] wing elfect: § , And the 
said court inay, tor a land sutiicient cause, dis- 
place a guardian—xi ing suci ‘dian fourteen days’ 
previous notice, by ci to appear and shew cause 
why he should not be disp d.” 

Under this act, a practice has grown up, after cita- 
tion to the guardian, » tile specifi 1 as, sett! 1g forth 
partic ularly the Cause atic 2) ¢ | j i Ciapreceng <ee guar- 
dian. This practice has been sanctioned by this 
court,* and meets our a ey 

[i the facts allee l.are admitted, the sufficiency 
can be determined by the judge of the County court: 
if denied, their wrulii Can ve ascertained, on an issue 
made up under the direction of the court. The for- 
mer course has been pursued in this case, and the 
matters of law arising thereon, determined by the 
judge. 

Lhe first specication alleoes no misconduct on the 
part of the wuardian: but is trams Lon the supp 
tion, that the motier is entitled, by law, to the eusto- 
dy not only of i person of her child, but also of her 
estate. Our statute being silent on this subject, we 
must inquire "a this matter stood at common law. 


At common law, there were four kinds of guardians, 
iat a a ™ re eS ba 
to wit: In chivalry, } ture, In socave, and by nur- 


ture. wome or these draw alter tnern, incidents of 


the most onerous } ire, whicn finally were all taken 
1 a ~ ry 1 _ 1 > 2 ) 1 

7A tP _  ~ : i. a ‘ ) a 

away by the 12 o: Charles 2—. winiel all euar- 

dianships were turned into free and common socage. 


In the United States, no other cuardianshin ever exis- 
ted, than that of free and common socage. by the 
law of E ngland, the father 1s « titled to the e guardi- 
anship | by nature, which did not entitle on to the 


*1] Stewart 
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custody of the estate of the ward: the true reason of 
which, was, that by the law of England he never 
could inherit any thing from him; but in this State 
the father may inherit from the ihatliie reason of 
the rule ceasing, therefore the rule must cease with it. 
The result of this is, that the father or mother may 
be appointed .guardian under our law, which is a 
guardianship in free and common socage, and gives 
as well the custody of the estate, as of the person of 
the ward. 

But the first specification asserts a paramount right 
to the wardship for the mother—a right so absolute as 
to censtitute the good and suflicient cause, spoken of 
in the statute, for the removal of the former guardian. 
This can not be supported, for it would, no doubt, be 
competent for the county court to set aside the claim 
of the father to the war dship of his child’s estate, in fa- 
vor of a stranger, where it appeared that the father was 
unfit for that responsible station. It follows, from this, 
that the court erred in overruling the demurrer to the 
first specification. 

Weare asked by the defendant in error to look to 
other parts of the record, for the purpose of sustain- 
ing the Judgment of the court below. The defendant 
in error is not complaining in this court, and there- 
fore can not be heard to assign or suggest error. But 
as this ceuse must be sent back for further proceed- 
ings, we will express our opinion on those parts of the 
record which may hereafter become important. 

The court did not err in striking out the second 
exception. It does not state facts upon which an is- 
sue could be taken, but conclusions from facts which 
are notstated. Instead of alleging that the guardian 
had an interest which conflicted with the interest of 
the ward, the facts themselves should have been stat- 
ed, from which such supposed conflict arose. If, for 
example, the guardian set up an adverse claim to the 
ward's lands, the facts should have been stated, with 
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reasonable certaint} Y; and would, doubtless, if true, be 
a good reason for displacing the guardian. We do 
not require the same certainty in this matter, as would 
be necessary to constitute a good special plea—but 
only so much pre cision as will enable the party to 
know what he is called en to contest. 

it is stated by rw jue lee, that the letters of guar- 
dianship wh ich issue x to Huie, were improv idently 
grante ‘a and that the ree had no juisdiction when 
the letters were granted. ‘This is not properly a part 
of the record, but we feel no hesitation in saying that 
it would constitute a good ground for revoking the 
authority if it had been properly presented. It might 
have constituted one of the exceptions, and would 
thus have been direc tly put in issue. 

As to the extent of the interest of the cuardian in the 
wardship, or for what causes he may be removed, it 
would not be proper at this time, to express an opi- 
nion. Wehave no hesitation how ever, 1 in saying, that 
he can not be capricious! y removed. Such power is 
not vested in in fai of the pe court,—and it 
would be most injurious to the werd, that it should be. 
[t would, toa great degre ee the guardian of the 
power of exercising 9 enforcing those salutary re- 
straints, which, though not agreeable to the mind of 
youth, are necessary to his tuture well being and pros- 


perity. 
The judgment of the court below must be reversed 
and the cause epee ded for further “oceedn 1gS, not 


inconsistent with the pi In cl} les here Jaid down. 
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WRIGHT US SWAN. 


1. No entry will create a legal title to lands, adverse to the go - 
vernment. 


2. A purchaser of lands from the United States, before patent, 
has an inchoate legai title, which may be conveyed to a 
grantee of the purchaser, in the same manner as any other 
legal title, and the estate will be transferred by such convey- 
ance. 


Error to the Circuit court of Montgomery county. 

Trespass to try titles. At the March term of the 
aforesaid court, the defendant in error declared 
against the plaintilf, of a plea of trespass vi et armis, 
to try titles, &c., for that the defendant, theretofore, 
to wit, on the tw enty-second day of December, eigh- 
teen hundred and thirty- five, broke and entered the 
close of plaintiff, situate, lying and being in the 
county aforesaid, and known and described as follows, 
to wit: The East half of the North-east quarter of sec- 
tion ten, in township fifteen, of range nineteen, contain- 
ing seventy-nine acres and seventy-five hundredths of 
an acre, and then and there ejected, expelled, amov- 
ed, and put out said plaintiff from the close aforesaid, 
and had, ever since, kept possession of the same, and 
had ejected, expelled, amoved, put out and dismissed 
the said plaintiff} from the said land, whereunto he 
claimed title—to the damage of plaintiff, &c., who 
sued as well to recover possession of said. close, and 
to try title thereto, as to recover damages for the de- 
tention, &c. 

And for that, whereas, said plaintiff, theretofore, to 
wit, on the twenty-second day of December, eighteen 
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hundred and thirty-five, was seized and possessed of 
a certain close, situate in the county aforesaid, in his 
demesne as of fee, which said close was known as 
the East half, &c. And that defendant afterwards, 
to wit, on the day and year aforesaid, with force and 
arms, at the county aloresaid, broke and entered said 
close, and expelle ‘d and ejected, &c., and had since 
kept and detained possession, and had received the 
rents and profits, &c. 

The detendant plead not guilty, and suggested that 
next before the issual of the pl: aintift’s writ, for three 
years, he hatl been in the undisturbed and adverse 
possession of the prem ses, in the declaration men- 
tioned, and had erect: d permanent and valuable im- 
provements on the same; and. prayed that the value 
of the same mivht be assessed, and allowed. under 
the statute in such case made and provided. 

The ph uintiff took issue on the first plea; and re- 
plied to the suggestion, and second plea, that the title 
of the plaintiff was derived trom one who derived ti- 
tle from the United States; and that defendant ought 
not to be allowed for any improvement made on the 
land described. 

To this replication, there was a general demurrer. 

And on a day certain, the parties came, and the de- 
murrer of the ome to plaintiffs replication, was 
heard and understood by the court, and sustained ; 
and tliereupon, came a jury, who, on their oaths, said 
they found for the plaintiff. the premises, described 
in the declaration, and that the defendant was guilty 
of the trespass,—and assessed the plaintiff’s damages 
at forty-five dollars. It was, therefore, considered by 
the court, that the plaintiff have 2 Writ to obtain pos- 
session of the premises, and that he recover of the de- 
fendant the damages, assessed, &c., together with his 
costs in that behalf expende dd. 

The bill of — stated, that, upon the trial of 
the cause, the plaintiff offered, in ev idence, the receipt 


| 


ee re ee: 








S6 REPORTS OF CASES IN 


of the receiver of the land office, at Cahawba, shew- 
ing, that for the lands in the declaration mentioned, in 
January, eighteen hundred and thirty-five, Richard 
Norton had paid the purchase money required by 
law, for said lands,—and that certificate was given of 
that fact. Plaintiff further introduced a deed from 
Richard Norten to plaintilf, dated the fourteenth day 
of December, eighteen hundred and thirty-five. No 
objection was ti aken to the form of either instrument. 
The deed conveyed the lands to the plaintiff: Plain- 
tiff then proved a demand by plaintiff, of defendant, 
for the lands, in December, eighteen hundred and 
thirty-five, before suit brought ; and an admission by 
defendant, that he was in possession at that time, and 
would never give up until compelled by a jury of the 
country. Pk aintiff also proved the value of the rent. 

Defendant then proved that he had been in posses- 
sion of the lands for four or tive years—had constantly 
been so, during all that time—had opened twelve or 
fifteen acres, and fenced the same; and that there was 
a foilder-house upon the lands, erected by defendant: 
That he had gathered crops each year, and that his 
plantation was contiguous to it. 

Upon this, the court charged, that the plaintiff hav- 
ing derived the title from Norton, who entered the 
land at the office, at Cahawba, if demand was made 
of defendant, and he admitted he was in possession, 
at the time of suit brought, and they proved the land 
to be in Montgomery county, they ought to find for 
the plaintiff. 

The court refused to charge the jury, that if they 
believed, from the testimony, the land claimed, was in 
ossession of defencant, at the time the deed, under 
which plaintiff claimed, was executed, by Norton to 
the plaintiff, the deed was void, and the plaintiff not 
entitled to recover. ‘To which defendant excepted, 

And at this present term, plaintiff in error came, 
and said there was error, in this, that at the time the 
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lands sued for, were purchased by the vendor of the 
plaintiff, the defendant was in possession of the same, 
and ever since had remained in possession; and 
whilst defendant was so in possession, plaintiff could 
not purchase, nor could the vendor convey a title that 
would enable plaintitf to recover the same, without 
the consent of defendant. 


Dargan, for plaintiff in error. 
Thorington, contra. 


R. D. Thorington, for defendant in error, submitted 
the following points of inquiry :— 

1. Could the suit be maintained in the name of the 
songuee of a register’s certificate? 

. Was the certificate sufficient evidence to sup- 
ia the legal title set out in the declaration? 

3. Must the party conveying, have actual possession 
of the premises, to render the conv eyance valid? 

And— 

4, Does the rule apply to a purchaser from the U- 
nited States against a mere trespasser? 

He cited, Aik. Dig. 283,94; 2 Porter, 437; Bullock 
vs Wilson, 3 ib. 363; Goodlet vs Smithson, 5 Porter, 
245; Barr vs Gratz, 4 Wheat. 221, 222; Hallet vs 
Eslava et al. 2 Stew. 115; Green vs Jeter et al. 8 Cr. 
244, 246, 247 ; Hilion’s lessee vs Brown, 1 Wash. C. C. 
Rep. 204; Waldens vs Heirs of Gratz, 1 Wheat. 292; 
Cox’s Digest, 555, New Jersey case. 2 Bibb, 412; 
2 Littell, 390, Aldridge vs Kincaid; 5 Peters, 493; 
Walden vs Gratz’s heirs, 2 Wheat. 295; Kirk vs Smith, 
9 ib. 241 ,; Gatewood vs Head, 2 Lit. 61 ; Jackson vs Wa- 
ters, 12 Johns. Rep. 365; Stoever vs Whitman, 6 Binn. 
420; 9 Johns. R. 167, and note a; Brandt vs Ogden, 
1 ib. 156. 


GOLDTHWAITE, J.—This was an action of 


trespass, instituted in the Circuit Court of Montgo- 
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mery county, to recover the tract of land described 
in the Dachseation under the statute to try titles ; and 
the plaintilf in the court below having obtained a 
judgement, the defendant now prosecutes this writ of 
error. 

From the bill of gi sa which was tak on on 
the trial in the Circuit court, it ap] 
ton, in January, one thous dak oht 
ty-five, entered the land in contr versy, at the proper 
land office, and received a certificate of final pay- 
ment. On the fourteenth of December, of the same 
year, Norton conveyed the Jand to the plaintiff. The 
action was commenced in ered one thousand 

eight hundred and thirty-six, and the defendant ad- 
mitted he had possession when the +“ was instituted: 
On this evidence, the plaintill rested his case. 

The defendant produced no paper title, but pro- 
ved that he had been in possession of the land, for 
four or five years,and had made valuable improve- 
ments on the land. ‘The Circuit court —— the 
jury that the title thus shewn in evidence by the plain- 
tiff, was sufficient to enable him to recover ithe land 
in this form of action, and refused to charge the jury 
that the deed from Norton, under which ihe plaintiif 
claimed, was void and inoperative, because of the 
possession of the land by the defendant at the time of 
its execution. 

Inthe case of Goodlet vs. Smithson,* decided 
this term, this court recognized the principle, that a 
purchaser from the United States, had before patent 
an inchoate legal title which could be sold under an 
execution at law. The principle of this decision ap- 
plies with equal force to the present case. The title 
thus acquired may be conveyed to the grantee of the 
purchaser, in the same manner as any other legal 


‘ais that one Nor- 


: : 
tupdred and thir- 


a 


*> Porter, 245 
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title, and the estate will be transferred by such con- 
veyance. 

But another question is presented by the record 
in this case, of some importance. It is insisted, that 
although the purchaser from the United States, might 
be entitled to institute a suit for the recovery of the 
land, yet inasmuch as the defendant was in posses- 
sion at the time of the conveyance to the. plaintiff, the 
deed to him, for this reason, was inoperative, and pass- 
ed no estate. 

Waiving an examination of the question, how far 
an adverse possession will render a deed inoperative 
from one out of possession, until a case shall be_he- 
fore us, presenting it directly, we will consider if the 
defendant in this action, has shewn himself entitled to 
insist on such a defence. 

There can be no entry which will create a title 
adverse to the government ;* and it is shewn that at 
the time the defendant entered the land it was a part 
of the unsold public lands. It is also necessary, to 
constitute an adverse possession, that it shall be under 
color of title. It is not essential, that the title be 
good: indeed no matter how defective, the result is 
still the same: no question arises in which its strength 
requires to be examined.—Smith vs Burtis;+ Jackson 
vs Waters.t 

In this case the defendant does not attempt to de- 
fend himself by virtue of any title or under color of 
title, and the grant from the United States, uuder 
which the plaintiff claims, is recent. To hold that 
the defendant is authorised in such a case, to defend 


against one claiming mediately or immediately from 





“17 Viner, 176—1 Burr, 109. 19 Joins. 174. $12 Ib. 365. 
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the government, would be subversive of well settled 
ard established principles,—Jackson vs Bonnell et al:* 
Small vs Procter:} See also.t 


The judgment must be affirmed. 


KENNEDY US DEAR. 


}. A defendant in an action of slander, can not shew the truth 


of the words charged as slanderous, in mitigation ef Cema- 
ges; but any facts or cireun stances, which will icbut er re 
pel the presumption of malice, are preperly acmissible ui.cer 
the general issue. 


2, Malice is essential to be shewn, in an action of slander; and 


therefore, where a defendant had charged plaintiff with | er- 
jury, for having used the term “violent,” in wn affidavit, des 
scribing an assautand battery, committed Ly defer cent on 
plaintiff, the legal imypoit of which term appears to have Leon 
misapprebended,—it may be shewn, in mitigation of dunsa- 
ges, und to rebut the presumpticn of malice, that cefen- 
dant uttered the slanderous weids with reference alee to 
his understanding of the plaintifi’s use of the term, “violent.” 


3. A justice of the peace, who isa witness ina cause, nay be 


asked whether he has had any particular cise Lefeie hin, 
but may not speak of the papers connected with the suit, un- 
less they are produced. 


a 





*9 Johns. 162—2 Caines, 1&8 t15 Muss, 465 
_ $2 Seargt. & Rawle, 565. F 
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4, The usual and ordinary mode of proving the official charac- 
ter of a justice of the peace, who is a witness in a cause, is, 
by his own oath, and this is the usual mode in all cases, ex- 
cept in suits against himself. 


Error to the Circuit court of Wilcox. 


Case, for words spoken. Bradley Dear complain- 
ed of Jonathan Kennedy, that, whereas the said plain- 
tiff was a good, true, honest, just and faithful citizen, 
and as such, had always behaved and conducted, and 
until the committing, &c., was always reputed, es- 
teemed and accepted as a person of good name, fame 
and credit, and had never been guilty, or suspected to 
have been guilty of perjury or any other such crime. 
By means of which, before the committing of the 
grievance by defendant, as hereinafter mentioned, he 
had deservedly obtained the good opinion and credit 
of all his neighbors, &c. And whereas a certain 
cause had been depending before the committing, &c. 
in a Justice’s court, before one Abiyjah Miller, esquire, 
a justice of the peace, &c. sitting at the court-house, in 
a cause, wherein the State was plaintiff, and Jonathan 
Kennedy, defendant, and charged with an assualt and 
battery ; which said cause had been then lately tried 
at the court-house, to wit, on the fifth day of August, 
eighteen hundred and thirty-four--and on the said trial, 
the said plaintiff had been and was examined, on oath, 
as a witness, by the said justice, and had _ given his evi- 
dence as such, for and on the part of the State, to wit, 
on said fifth of August. Yet, the said defendant, well 
knowing the premises, and envying, &c., and contriv- 
ing to injure plaintiff in his good name, fame and cre- 
dit, and bring him into public scandal, infamy and dis- 
grace amongst the neighbors; and to cause it to be 
suspected, that he was guilty of perjury, and to sub- 
ject him to the pains and penalties of the laws, made, 
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provided against, and inflicted on persons guilty there- 
of; and to vex, harrass, oppress, impoverish and whol- 
ly ruin plaintiff: theretofore, to wit, on said fifth day 
of August, and on divers other days, before that time, 
falsely and maliciously, in a certain discourse, which 
defendant then and there had with plaintiff, in, of, and 
about the trial aforesaid, in the presence and hearing 
of Benjamin Miller, and divers citizens, falsely and 
maliciously spoke and published, of and concerning 
plaintiff, these false, scandalous, malicious and defa- 
matory words, that is to say,—‘ You, (meaning plain- 
tiff,) committed perjury,” on the trial, as aforemen- 
tioned, before the aforesaid justice: meaning, that 
plaintiff, in giving testimony, as a witness, on the trial 
before the justice, had perjured himself, and was guil- 
ty of wilful and corrupt perjury. 

And afterwards, on the same day, in another dis- 
course, about the same trial, in the presence of divers 
citizens, and in their hearing, spoke and published 
these other false, &c. words,—‘“ You swore a lie, on 
the trial, before Abijah Miller—and I can prove it :” 
meaning that plaintiff had perjured himself, as a wit- 
ness, in giving testimony, in the cause aforesaid, &c., 
and that defendant could prove it. 

And afterwards, on the same and other days, 
in another discourse about the same trial, in the pre- 
sence of diverse citizens, and in their hearing, spoke 
and published these other false, &c. words,—“ You 


‘swore falsely in giving your evidenée on the trial, and 


I can prove it:” meaning that plaintiff had perjured 
himself, as a witness, in giving testimony in the cause 
aforesaid, &c.; and that defendant could prove it— 
By means, whereof, &c. 

To this declaration there were pleas, the general 
issue, and the statute of limitations,—and a general 
demurrer. 

And at May term, eighteen hundred and thirty-five, 
the defandant’s demurrer to plaintiff’s declaration 
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having been argued by counsel, and considered by 
the court, it seemed to the court proper, that the de- 
mutrer should be sustained. It was therefore, order- 
ed by the court, that the demurrer should be sustain- 

ed; that the plaintiff have leave to amend his decla- 
ration; and that the cause should be continued to the 
next term. 

And at the fall term of the same court, the defend- 
ant had leave to plead to plaintiff’s declaration, as 
amended. Defendant then demurred generally, and 
the demurrer being argued, and considered by the 
court, it seemed to the court that the said demurrer 
should be sustained, and that the plaintiff should have 
leave to amend, upon the payment of costs, &c. 

And at the Fall term of the same court, eighteen 
hundred and thirty-six, the defendant’s further demur- 
rer to plaintiff's amended declaration, being argued, 
and considered by the court,—it seemed to the court, 
that the demurrer should be ov erruled ; and the ds- 
fendant had leave to plead over, on paying the entire 
costs of the term: and thereupon came a jury, who, 
upon their oaths, said they found for the plaintiff, and 
assessed his damages at three hundred dollars. It was 
therefore, considered by the court, that the plaintiff 
recover, &c. his damages and costs—and that execu- 
tion might issue, &c. 

The bill of exceptions stated, that on the trial of 
the case, the plaintiff proposed to prove by a witness, 
that he was an acting justice of the peace. ‘To this 
mode of proving official character, defendant objected; 
but the court overruled the objection, and the ques- 
tion was asked aud answered. Plaintiff then asked 
the witness, if he had ever had before him a case of 
The State vs Bradley Dear —To this defendant ob- 
jected ; but the court overruled the objection, and the 
witness answered, he had; and then proceeded to 
identify the papers produced as the affidavit, warrant, 
&c., taken and issued by him, &c. The affidavit was 
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stated by the justice, to be the form taken from the 
“Alabama Justice,” in like cases. 

The defendant offered to prove, that when this afi- 
davit was presented to the plaintiff, to be verified, he 
objected to its terms, stating that the assault and batte- 
ry was not, in fact, a violent one, as averred in the af- 
fidavit ; but a mere chucking under the chin, or some- 
thing to that amount: but, that on the justice inform- 
ing him, it was in the form required in such cases, &c. 
he swore to it; and that it was, on reading the terms 
of said affidavit, and without information as to the ex- 
planation before the justice, that the defendant utter- 
ed any slander, which may have been spoken of the 
plaintiff. 

To the introduction of such parol proof, the plain- 
tiff objected, and the court excluded it, on the ground, 
that it was a circumstance, going to shew, that plain- 
tiff was guilty of perjury ; though it was stated by de- 
fendant’s counsel, that the object in view was in miti- 
gation of damages. 'T’o all which defendant excep- 
ted, &c. 

The plaintiff in error assigned— 

1. That the court erred in the matter stated in the 
bill of exceptions. 

2. The court erred, in overruling the demurrer to 
the plaintiff’s declaration. 


Hopkins and Bedford, for plaintiff in error. 
Porter, contra. 


GOLDTHWAITE, J.—Bradley Dear instituted 
this action of slander in the Circuit court of Wilcox, 
and in his declaration, charged Jonathan Kennedy 
with having uttered of him, the words, “ You commit- 
ted perjury,” with a colloquium, stating them to have 
been spoken in reference to a cause, oho ein the State 
of Alabama was plaintiff, and the said Kennedy was 
defendant, on a charge of assault and battery ; which 
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cause had been then lately tried, before one Miller, a 
justice of the peace. The defendant demurred to the 
declaration, and the demurrer being’ overruled by the 
court, he pleaded not guilty, and the statute of limi- 
tations, on which issue was joined, to the country, and 
a.verdict returned, for the plaintiff. 

On the trial of the case, the defendant tendered a 
bill of exceptions to the admission of certain evidence, 
on the part of the plaintiff, and the refusal to admit 
other evidence, on behalf of the detendant—which 
~ all be stated as follows :— 

The Circuit court permitted a witness to prove 
ion he was an acting justice of the peace, without 
any evidence being pr roduced, to shew his official cha- 
racter. 

2. The same witness was permitted to state, that a 
certain case of The State vs Bradley Dear, had been 
before him. 

3. The witness having proved an aftidavit made by 
plaintiff, the defendant uffered to prove, that when the 
same was presented to the plaintiff, to be verified, he 
objected to its terms, stating that the assault and bat- 
tery, was not, in fact, a violent one, as averred in the 
affidavit; but a mere chucking under the chin, or 
something like that: but that, on the justice inform- 
ing him, that it was in the form required in such ca- 
ses, he swore to it,—and that it was on reading the 
terms of said affidavit, and without information, as to 
the explanation before the justice, that the defendant 
uttered the slanderous words imputed to him. 

This evidence the Circuit court excluded, for the 
reason that the circumstances tended to shew, that the 
plaintiff was guilty of perjury ; although it was stat- 
ed, by defendant’s counsel, to be olleved § In mitigation 
of damages. 

It is now assigned as error, that the Circuit court 
erred in overruling the demurrer to the declaration, 
and in the several matters excepted to on the trial. 
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It is contended, that the declaration shows a case, 
in which a justice of the peace, had no authority, and 
therefore, an oath administered by him, in the course 
of it, was extra-judicial_—and the defendant would 
be discharged from any liability for slanderous words 
imputed to him, if they referred to an oath so admi- 
nistered. 

If a defect in the jurisdiction of the justice of the 
peace was apparent on the record, this position would 
be properly assumed; but in our opinion, the case 
which is stated in the declaration, only refers to an 
examination or prosecution, for, and on a charge of 
assault and battery, and not an extra-judicial trial, for 
that offence, before a court, without jurisdiction. This 
objection can not, therefore, avail, and there was no 
error in overruling the demurrer. 

1. The first exception, as to the incompetency of 
the evidence offered, to establish the official character 
of the justice of the peace, can not prevail. This is 
the usual and ordinary mode of proof in all cases, 
when the act of an officer has to be proved, except 
as in suits against himself. Berryman vs Wise;* Pot- 
ter vs Luther;t Bullock vs Wilson.t 

2. The next exception is, that the justice was per- 
mitted to state, that he had had before him the case 
of The State vs Bradley Dear. If we were not satis- 
fied, from the context of the bill of exceptions, that 
the name of Dear is here substituted for that of Ken- 
nedy, we should decide, that any inquiry relating to 
such a suit, without shewing the relevancy of the in- 
quiry, to the case before the court, would be irregu- 
lar and erroneous ; but from what immediately fol- 
lows the statement of this matter in the bill of excep- 
tions, we are induced to believe, that the inquiry was 


*4 Term Rep. 366. +3 Johns. Rep. 431. 


{5 Porter, 338. 
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made of a suit, against Kennedy ; for, when the affida- 
vit was 2 troduced, and the witness asked if Dear 
did not object to its terms, before he would verify it, 
the bill of exce »ptions — refers to the same 
proceedings : and it would be absurd, to suppose that 
Dear was about to swear against ‘danse Krom this 
circumstance, we feel compelled to infer, that the one 
name has been substituted for the other, by a clerical 


mistake, either in transcribing or framing the bill of 


exceptions. Assuming this to be the case, there was 
no error in the justice being asked the question; but 
he would not be perinitted t to speak of the papers con- 
nec ~ with the suit, unless they were produced. 

The only remaining exc eption, to be examined, 
1s th: it which refers to the rejection of the evidence 
proposed to be given, of what Dear said, when the af- 
fidavit was presented to him, to be verified: and, it is 
not easy to perceive, on what principle this evidence 
could be refused. ‘The legal effect of it, was evident- 
ly misconceived, by the Circuit court.—So far from 
this evidence hx aving a tendency to induce the belief 
that Dear had sworn or was willing to swear toa 
falsehood, it proves that he was unwilling to use a 
word of doubtful import, the meaning of which might 
be misunderstood or misconstrued to the injury of an- 
other. 

[fthe use of the word “violent,” in its legal accep- 
tation, struck the imagination of Dear, as not proper- 
ly applicable to the outrage committed on his person, 
we need net be surprised, that it should have excited 
the indignation of Kennedy, when the affidavit was, 
for the first time shewed to him; and if, as set forth 
in the bill of exceptions, .it was on reading the affida- 
vit, that the words were spoken of Dear, in relation 
io the use of the term “ violent,” it would go far to re- 
but the presumption of malice. 

But, although Kennedy mmigit be, in some measure 
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the evidence, covered by this exception; and for this 
cause, the judgment rendered must be reversed, and 
the cause remanded. 


qn 


PERRYMAN &c. VS BURGBTER. 


- An infant plaintiff is not liable for costs, unless he waive his 


plea of infancy, or fail to sustain it, or it be not available in 
law, as where he is sued for tort—his prochien ami is. A 
guardian ad litem is never chargeable with costs. 


. Proceedings in forcible entry and detainer, before a justice, 


and others of a similar character, when removed by certiora- 
ri, from the justice to the Circuit court, are to be tried upon 
transcript sent up, and not by a re-investigation of the matters 
of fact. 


. Transcripts, in such cases, can not be amended in the Circuit 


court, upon motion, sustained by affidavits, showing the ne- 
lect of the justice to record fully, the matters occurring on 
the trial. 


- Where a justice has omitted to perfect a record, the correct 


practice is to move for a rule on him, to make certain amend- 
ments shewn to be material, and if he fail, then to shew 
cause—and if the cause shewn, be insufficient, a mandamus 
should be awarded. 


. A paper, purporting to be a transcript, as a return to a certio- 


rari, should not be received, unless it be certified by the jus- 
tice, and returned with the writ. 


. Itis no available objection, on a case of forcible entry and de- 
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tainer, brought up from a justice by certiorari, that the pro- 
cess was issued by one justice, and the case tried by another, 
Their powers are co-extensive. 


Error to the Circuit court of Wilcox county. 

Proceedings in forcible entry and detainer, before 
a justice of the peace. 

The complaint in this case, was made to Samuel 
Pitts, one of the justices of Wilcox county, and stat- 
ed that complainant, Joseph Burgster, was possessed 
of a certain house and lot, with the appurtenances, in 
Daletown, in said county, to wit, lot number one, in 
block number sixteen, in the plan of said town—for- 
merly in the possession of one Mrs Marsh—tfor a term 
cf years, then and to come, unexpired: and, being so 
possessed, one Bryan Marsh, junior, and one Stephen 
Marsh, on the third of July, eighteen hundred and 
thirty-four, with force and arms, and strong hand, un- 
lawfully entered, and him, said complainant, did ex- 
pel and put out, and had since kept out: wherefore he 
prayed process, &c. 

The process was returned to J. Vincent, another 
justice of the same county, and on the trial of the 
case, defendants plead infancy, when on proof of the 
absence of their father and natural guardian, from the 
State, Alexander Perryman was appointed their guar- 
dian ad litem. 

Defendants then pleed not guilty, and offered as evi- 
dence, the record of a case, tried in the Circuit court, 
wherein Bryan Marsh was plaintiff; and Albert G. 
Perry, defendant—which was rejected, on the ground, 
that Bryan Marsh and Albert G. Perry were not par- 
ties in the cause then to be tried, and that the record 
was informal. Defendant also proposed to prove by 
Joseph S. Ryan, that the title to the premises was in 
Bryan Marsh—which evidence was rejected, on the 
ground, that the statute declared, that the estate, or 
merits of the title, should in no wise, be inquired into, 
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on a complaint of forcible entry and detainer: and 
thereupon came a jury of good and lawful men, who, 
having heard the avileeie and argument, said they 
found the defendants guilty. Whereupon, it was 
considered by the court, that said Joseph Burgster be 
restored to and put in possession of the messuage and 
appurtenances, and that the guardian pay the costs of 
the inquisition, &c. 

From this judgment, defendant, Perryman, appeal- 
ed to the Circuit court, &c., and obtained his writ of 
certiorari, &c. 

And at the September term, eighteen hundred end 
thirty-four, the plaintiff in error in the Circuit court, 
moved for an alias certiorari to the justice, requiring 
him to amend the record; and assigned for error— 

1. That the justice erred, in appointing Alexander 
Perryman ouardian, ad litem, for Bryan Marsh and 
Stepnen Marsh. 

2. The justice erred in rendering judgment for 
costs, against Alexander Perryman. 

3. The justice erred, in excluding the evidence of 
J.S. Ryan. 

And at the Spring term or the Circuit court of said 
county, eighteen hundred and thirty-five, plaintiff mo- 
ved for a plu ies certiorari, and to amend the return 
of the justice, by certain affidavits filed, and for a tri- 
al de novo, which motions were severally overruled : 
and thereupon, the record being inspected and fully 
understood by the court, it seemed to the court, that 
there was no error in the record,—therefore it was 
considered by the court, that the judgment of the jus- 
tice be affirmed ; and that said Joseph Burgster do re- 
cover of said Alexander Perryman, guardian, &c. his 
costs, therein expended; and that a writ of proceden- 
do should issue to the justice. To all of which plain- 
tiff excepted, &c. 

There were three affidavits, to wit: 

Joseph S. Ryan swore that he was called as a wit- 








ee 
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ness for defendants, on the trial before the justice, and 
offered to prove an original possession of the premi- 
ses in Bryant Marsh, senior, the father of defendants, 
so that the possession of Burgster was not a rightful 
one, at the time of the offence complained of. Afh- 
ant offered to prove nothing concerning the titles to 
the premises, &c. 

The aftidavit of Elihu Lockwood stated, that he 
acted as counsel for defendants, on the trial before the 
justice; and that defendants offered to prove by Jo- 
seph 8. Ryan, a chain of possession to the premises, 
for a number of years previous to the suit; and that 
six or eight months previous to the suit, Bryant Marsh, 
senior, under whom defendants claimed the right of 
possession, was in actual possession, and that he had 


never relinquished the same; and that during the six 


or eight months previous to the suit, neither the plain- 
tiff, or the person under whom he claimed, had had 
either lawful or peaceable possession,—all of which 
was refused by the court; and that no attempt was 
made, to prove any thing concerning the legal title, 
&c. 

The affidavit of Chauncey Powers stated, that he 
was present at the trial, before the justice, and that 
a motion was made by defendants to quash the sum- 
mons, and that Ryan was offered to prove a possesso- 
ry right to the premises, in the defendants, through 
their father, &c 

The bill of exceptions stated, that when the cause 
was called, the plaintiff in error suggested to the 
court, that there was no return to the certior ari, and 
thereupon moved for an alias certiorari, to perfect 
the record: That the counsel for defendant in error 
produced what purported to be a transcript, signed 
J. Vincent, J. P. [seal.] and dated eighth May, eigh- 
teen hundred and thirty-five, which they stated was 
among the papers of the cause. It was not shewn 
when or by whom it was filed,—it was in no manner 
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attached to the certiorari, and there was nothing to 
identify the transcript produced, with the certiorari, 
other than the contents of the papers. Plaintiff in er- 
ror urged, that these matters exlibited no sufficient 
return to the certiorar!, and moved for a pluries.— 
The court determined the return sufficient, and over- 
ruled the motion. 

The counsel of plaintiff in error, then submitted 
the affidavits of J. 8. Ryan, E. Lockwood, and C. 
Powers, as a part of the bill of exceptions, together 
with the pe tition of the origini al certiorari; and there- 
upon moved the court to amend the record, according 
to the facts disclosed, to wit, that there had been an 
offer made, by the defendants, before the Justice, to 
prove a rightful possession by them, of the premises, 
which motion was overrwed. Plaintiff in error then 
moved the court, on the aflidavits, for a rule on the 


justice, to shew cause, why the record should not be 


amended, according to the facts of the case, especial- 
ly as to the proof of possession offered and rejected; 
which motion was overruled by the court. 

The plaintiff in error, then moved for a trial de no- 
vo, in the case, which motion was also overruled. To 
all of which plaintiff excepted, &c. 

The plaintiff assigned for error, in this court— 

That the Circuit court erred, in refusing to re- 
verse the judgment of the justice, for the r >asOns as- 
signed in that court. 
2. The court erred, as stated in the bill of excep- 
tions. 

3. The court erred in refusing to award a pluries 
certiorari, as prayed. 

4. The court erred in receiving the papers found 
in the file, asa part of the record, as they were not a 
return to the certiorari. 


Ellis and Peck, for the plaintiffs in error. 
Porter. contra. 
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COLLIER, C. J—The record informs us, that the 
defendant in error made complaint before Samuel 
Pitts, a justice of the peace, of Wilcox county, against 
the plaintilts, of a forcible entry and detainer, made by 
the n, in and of a house and lot, situate in Daletow n, 
in that county: that process was issued, as the statute 
directs in such cases; and that Alexander Perryman, 
being appointed their guardian, ad litem, a trial was 
had before John Vincent, a justice of the peace of 
Wilcox county, on the plea of not guilty, when a ver- 
dict was found and judgment rendered, i in favor of the 
defendant in error, for the recovery of possession, and 
also against the guardian, ad litem, for costs. 

The plaintiffs then prayed for, and obtained a certi- 
orari, for the removal of a perfect transcript of the 
record and proceedings of the case, to the Cireuit 
court, for revision.” At the return term of the ce rtio- 
rari, upon a suggestion, that the trans< rip yt Was Imper- 
fect, which accompanied it, an alias certiorari: was 
asked for, and awarded. At the sueceedine term of 
the court, the plaintiffs moved the court for a pluries 
certiorari, and to amend the record, by ceriain affida- 
vits filed, and for a rule against the justice, pnb 
him to amend his return. All of which was overrul- 
ed. The plaintiffs then demanded a trial de novo, which 
was also denied, and they were forced to join in er- 
ror. 

The plaintiffs chen suggested to the court, that there 
was no return to the alias certiorari. 

The defendant’s counsel then produced a paper, 
purporting to be atranscript, signed J. Vincent, J. P. 
[seal.]—and dated the eighth May, eighteen hundred 
and thirty-five, which they stated, was among the pa- 
pers of the cause. It was not shewn w hen, or by 
whom it was filed.—It was in no manner, attached to 
the certiorari ; and there was nothing to identify the 
“transcript produced, with the certiorari, other than the 
contents of the papers: and, notwithstanding the ob- 
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jection of the plaintiffs, that this was no. return, the 
court determined it to be sufficient. To all which 
decisions, the plaintiffs excepted. The questions of law 
arising upon this bill of exceptions, as well as those 
raised i in the Circuit court, are here assigned for error. 

Several of the errors assigned in the Circuit court 
are not sustained by the record, and it will, therefore, 
be unnecessary to notice them. 

It has been so often decided, that it may now be 
considered the settled law, that cases of the character 
of the one at bar, when removed by certiorari, from a 
justice of the peace, to the Circuit court, are to be 
tried upon the transcript of the proceedings sent up, 
and not by a re-investigation of the matters of fact be- 
fore the jury. There i is, therefore, no error in the 
refusal of the court, to accord to the plaintiffs, that 
description of trial—McDonald vs Gayle;* Dunham 
vs Carter and Carroll.t 

In regard to the motion in the Circuit court, to 
amend the transcript upon affidavits, shewing the ne- 
glect of the justice, to record fully, the matters occur- 
ring on the trial, which the statute requires to be re- 
corded, we think it was properly denied. ‘The trans- 
cript should be sent up by the justice, correctly, and 
though it be inaccurate, it can not thus be amended. 

The correct practice, when the justice has omiited 
to perfect the record, it seems to us, is to move the Cir- 
cuit court for a rule against him, to make certain 
amendments to his minutes, whic h are shewn to the 
Court, by affidavit, or otherwise, to be material omis- 
sions; or if he fail or refuse to make such amendments, 
then shew cause therefor, at the return of the rule-— 
If the cause shewn be deemed sufficient, the rule 
should be discharged,—if insufficient, a peremptory 
mandamus should be awarded. We find no express 





*Alabama Reports, 98 2 Stew. Rep. 496. 
6p 14 
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authority for this practice, but think it results from 
the analogy of the law. If a judge refuses to seal a 
bill of exceptions, he may be compelled, by manda- 
mus to do so. 

In the case before us, the matters required to be en- 
tered upon his minutes, by the justice, to wit—* the 
admission of evidence, ‘objected to, and the rejection 
of evidence offered, the reason of such admission or 
rejection,” &c., are usually, in the higher courts, made 
part of the record, by bill of exceptions: here, the 
justice is required, without the agency of the parties, 
or their counsel, to record them himself. The analo- 
gy being so just, we think similar means should be al- 
lowed, to enforce a performance of duty, in either 
case—the more especially to prevent a failure of jus- 
tice.* 

In New York, it is a frequent practice, where cases 
are brought up, by certiorari, from a justice of the 
peace, if his return is objectionable, to award a rule 
upon the justice, to amend his return—Rudd vs Baker ;t 
Wilson vs Fenner;t Simpson vs Carter.§ 

The Circuit court erred, in receiving the paper, 
purporting to be a transcript, as a return to the alias 
certiorari. 'The mandate of the writ required that 
the transcript to be sent up, should be certified by the 
justice, and returned together with the writ. It was 
not attached to the writ, nor was it certified; but was 
merely found in the papers of the case: nor was it 
even shewn, that it was intended as a return. There 
was, then, no authority for receiving it as such. 

It is further objected, that the judgment rendered 
by the justice of the peace, as well as that of the Cir- 
cuit court, against the guardian ad litem, for costs, is 
erroneous. 





*For the office of a mandamus, and cases in which it is a proper remedy, vide 
Willcock on Municipal Corporations, 354—14 Law Lib. 

t7 Johns. Rep. 548. 

$3 ib. 439. $5 Tb. 350. 
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An infant plaintiff is not liable for costs,—his pro- 
chien ami, who voluntarily represents him, is charge- 
able; but an infant defendant, where he waives his 
plea of infancy, or fails to sustain it, or if it be not 
available in law, always pays costs.* 

Where an infant is sued for atort, his minority will 
not avail him; yet it is the duty of the court, in such 

case, to assign hima guardian, to conduct his defence; 
and the power to make such an appointment, belongs 
to all courts, however limited their jurisdiction. Some 
friend of the infant defendant is most usually appointed 
to that office—yet, if there be no friend designated, 
or none esteemed of suthcient discretion, it 18 compe- 
tent to appoint some ministerial officer of the court. 

In Muir’s Executors vs Stuart’s Representatives,t it 
was determined to be the correct practice, by analo- 

gy to that prevailing in the English Chancery, to 
appoint the clerk and master in “equity, a guardian, 
ad litem, to defend a suit brought there against infant 
defendants. The court also remarked, that the clerk 
and master can not refuse this trust, but is bound to 
perform the duty it imposes, which can not result in 
injury to himself. ‘T'his declaration implies that he 
is not liable for costs—for if he could be charged, he 
might be injured. 

The true ground of distinction between the prochien 
ami of an infant plaintiff, and the guardian of an in- 
fant defendant, we take to be this: the one voluntari- 
ly comes into court, and makes himself a party of re- 
cord, while the ober, without his own agency, is made 
such, by the court. This distinction does not always 
hold good, in point of fact, for the guardian, ad litem, 
sometimes solicits the appointment; yet the court, in 
some instances, exerts a coercive authority, and as in 





*Reeves’s Domestic Re!. 267. t8 Johns. Rep. 418. 
tl Muarphey’s Rep. 440. 
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these, he is not chargeable with costs, for the sake 
of uniformity, he is held not to be liable in any case. 
The judgment for costs, against an improper person, 
does not authorise an entire reversal of the judgment, 
but a mere correction by reversing and rendering, if 
there be no other error upon the record ; and as this 
was the only one pointed out in the Circuit court, that 
court could not have reversed and remanded the case; 
but should merely have corrected it, in the manner we 
have indicated. 

In the refusal of the Circuit court, to award a plu- 
ries certiorari, as moved by the plaintiffs, there is no 
error. It was a motion which addressed itself to the 
discretion of the court, and the propriety of granting 
it, must have depended upon circumstances, of which 
a revising court could not well be placed in posses- 
sion. 

It was no available objection, that the complaint 
was made to, and the process issued by one justice, 
while the case was tried before another. The pow- 
ers of each were co-extensive.* But even if this ob- 
jection had been allowable, it was waived, by the fail- 
ure to make it at the trial. 

This view disposes of the case, and the result is, 
that the judgment must be reversed, and the cause 
remanded. 





*4 Stewart & Porter. 125. 
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BLAKENEY US BLAKENEY. 


}, Atcommon law an action could not be maintained by an ex- 
ecutor or administrator, to recover damages for an injury 
done to either the person or property of the testator or intes- 
tate. 


2. But the statute of 4 Edw. 3, c. 7, authorises an action by an 
executor, for a trespass done to the goods and chattels of the 
testator, and the remedy was further extended by statute 25 
Edw. 3, c. 5, and to adininistrators, by the statute 31 Edw. 
3, ¢. 11. 


3. And by the equity of the statute, an executor or administra- 
tor might have a quare impedit for a disturbance in the life- 
time of the testator or intestate, and the personal representa- 
tive of a termor might maintain ejectment, where testator 
had a lease for years, or from year to year, whether the ous- 
ter was before or after his death. 


4. To construe a statute according to its equity, is to give an ef- 
fect to it, according to the intention of the law-makers, as in. 
dicated by its terms and purposes, and therefore— 


5. The statute of 1826, (Aik. Dig. Ist ed. 260,) does not au- 
thorise the commencement of an action, de novo, by the per- 
sonal representative, for an injury done in the life-time of the 
testator or intestate. 


Error to the Circuit court of Wilcox county. 

Trespass to try titles, and for damages by an admin- 
istrator. At the Spring term of the Circuit court of 
Wilcox county, eighteen hundred and thirty-six, the 
plaintiff in error, odsniniasieaie. &c., declared against 


to] 
the defendant in error, for that, oaid defendant, on 








| 
| 
| 
| 
| 
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the first day of January, eighteen hundred and thir- 
ty-four, and in the life-time of the i intestate, with force 
and arms, &c., broke and entered a certain close of 
the intestate, situate, lying and being in the county 
aforesaid, to wit : the east half of the south east quarter 
of section nineteen, of tow nship eleven, of range nine, 
in the district of Cahawba—and then and sheve cut 
down, prostrated and destroyed the trees then and 
there growing, and with horses, mules, oxen and 
ploughs, ploughed up and subverted the earth and soil 
of the said close; and then and there broke down and 
destroyed the fences of the intestate, of and belong- 
ing to ane close—and then and there kept possession 
of said close, for a long space of time, to wit, fur the 
space of one year, without the leave or license of the 
intestate, and against his will; and hindered and pre- 
vented the intestate from having the use, benefit and 
enjoyment thereof, in so large and ample a manner as 
he might, and otherwise w ould have done, &ce. 

And whereas, also, defendant, afterwards, on the 
same day, with force and arms, broke and entered a 
certain other close of the intestate, to wit, the East 
half, &c., and ejected, expelled, put out and amoved 
said intestate, from his occupation and _ possession 
thereof—and kept and continued him so expelled 
and amoved, for a long space of time, to wit, from the 
day aforesaid, to the ‘first day of January, eighteen 
hundred and thirty-five, and ‘during that time, took 
and received to the use of hin, said “defendant, all the 
issues and profits of said close, being of the yearly 
value of two hundred dollars ; wher eby the intestate 
lost the issues and profits of the close, and was de- 
prived of the use and means of cultivating the same ; 
and other wrongs, &c., to the damage of intestate, in 
his life-time, and of the administratrix, &c.,—and 
therefore she sues, and brings her letters of adminis- 
tration, &c. 
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To both the above counts, the defendant filed a ge- 
neral demurrer, and plaintiff jomed in demurrer. 

And at the-Fall term of the same court, eighteen 
hundred and thirty-six, the defendant's desuuaevie to 
plaintiff ’s declaration, was ar: eued and considered by 
the court, and it seemed to the court, that the demur- 
rer should be sustained. It was therefore considered 
by the court, that the defendant should go thence, 
without day, and recover of the plaintiff, his costs ex- 
pended, for which he might have execution, &c. 

From this judgment there was a writ of error, and 
the plaintiff in error assigned, that the court erred in 
sustaining the demurrer, —for which cause she prayed 
that the “judgment might be reversed. 


Peck, for plaintiff in error said—l insist that this ac- 
tion was well brought by the plaintiff, as administra- 
trix, by virtue of the act of eighteen hundred and 
twenty -81X. 

This is a remedial statute, and is to be construed 
liberally. The court will look to the equity of the 
statute, for the purpose of sustaining the action. 

Among the many rules laid down, in order to form 
a right judome nt, whether a case - within the equi- 
ty of a statute, is, to suppose the law-maker present, 
and to ask him he que stion, did you intend to com- 
prehend this case? ‘Then, give yourself such answer, 
as you imagine he, being an upright and vensensiiie 
man, would give. If this be, that he did mean to com- 
prehend it, you may safely hold the case to be within 
the equity ‘of the statute—Bacon’s Abr.—title Sta- 
tute, 1, 6. 

Mow, if this question could be fairly propounded to 
the makers of this statute, can there be a doubt but 
their unanimous answer would be—we did intend to 
comprehend this case ? 

The words of the 13 Eliz. 1, are “ ctrcumspecte agatis 
de negotiis tam gentibus Episcopum Noroicensem;’ vet 
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this statute, although only the Bishop of Norwich be 
named, has been always extended by an equitable con- 
struction, to other bishops.—(See also, the 13 Eliz. de- 
claring all leases by ecclesiastical bodies, for a longer 
term than twenty-one years, void: yetby an equitable 
construction of this statute, leases, though for a longer 
term, if by a Bishop, are not void during the Bishop’s 
continuance in his See.—1 Bl. Com. 87, 88.) 

So, also, the remedy given by the 9th Ed. 3, against 
executors, has been always extended, by an equitable 
construction, to administrators. 

By the 22d section of the Judiciary act of Septem- 
ber twenty-fourth, seventeen hundred and eighty- 
nine, appeals, in equity cases, are limited to a pe ‘riod 
of five years after the decree. In the case of Thomas 
vs. Harver’s heirs, 10 Wheaton—the court ceeided, 
that », bill of review was comprehended within the 
equity of the provision, and would not be entertained 
after a lapse of five years. 

Our act of 1826, makes no distinctions between ac- 
tions of trespass to real and personal property—for in- 
juries to either, revive to the representatives. “ ALL 
actions of trespass quare clausum fregit, and actions of 
trespass to recover for injuries to personal property, 
may, if the plaintiff or plaintiffs die, be revived by his, 
her or their representatives.” 

Here is clearly no distinction made between inju- 
ries to real and personal property. 

Now suppose a violent injury to be done to a valu- 
ble horse, or a favorite servant, by which they become 
perfectly useless, and the owner “die, before he have 
time to bring his action,—may not the executor or ad- 
ministrator have a remedy for such injury, by virtue 
of the equity of this statute? If they can not, the 
profession ought never again to boast, that law is the 
perfection of reason. If, in such a case, trespass may 
not be brought, no remedy can be had, and the wrong 
doer escapes without punishment. 
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Is the language of this statute too narrow, or the 
intention of the legislature too plain, to permit such 
an action! It seems to me, not. If, then, an action 
may be sustained, for an injury to personal prop erty, 
in such a case, will not the same expression also give 
the action of trespass, guare clausum fregit? 

The statute says ALL actions, &c. may, if the plain- 
tiff or plaintitfs die, be revived. Now, is it too strain- 
ed a construction of the language here employ ed, to 

say the legislature intended to embrace injuries or 

causes of action, which existed at the death of the 
party, as well as those for which an action had been 
actually commenced! 

The use of the words “plaintilf or plaintiffs,” could 
not have been employed, with the intent to admit the 
one and exclude the other: they are mere words of 
identification, to show, that the remedy should not 
die with the party injurcd, but with the party who had 
done the injury; that is, that an action of trespass 
could not be brought or revived, against an executor 
or administrator. 

By the statute of 4 Edw. 3, the word ¢re Spass, only 
is used—ye t, by an equitable construction of that sta- 
tute, it has been extende :>d to every description of in- 
jury to personal property, by win ch it has been ren- 
dered /ess beneficial to the executor, whatever the form 
of the action may be,—so that an executor, by virtue 
of that staiute, may have ¢rover, case, for an escape on 
mesne, or final process: an action of ejecément, tor an 
ousier, in the life of the testator, and a quare impedit. 
1 Chit. on Pl. ma. 58; 1 Wms. on Ex. 511 to 514; 
Croke’s Eliz. 207; Toller on Ex. 433. 

These are all actions of tort, but none of them are 
embraced within the ordinary meaning of the word 
“trespass; yet the executor is entitled to these ac- 
tions—and, the reason given in the two last named 
cases, 1s, because the damages belong to the executor 

Our statute andthe 4th Edw. 3d, are substantially 


tip 1D 
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the same, with this difference, that the statute of 4 
Edw. 3, used the word “trespass” only, which was con- 
strued not to extend to trespass on real estate—that is, 
free-hold estates: and, is it not fair to presume, that 
this construction of that statute, induced our legisla- 
ture to embrace by name, the action of trespass quare 
clausum fregit. 

So, it is said the statute of 4 Edw. 3, does not extend 
to injuries done tothe person, or to the freehold of the 
testator,—therefore, an executor or adininistrator shall 
not have actions of assault and battery, false impris- 
onment, slander, deceit. for diverting a water course, 
obstructing lights, or other actions of the like kind,— 
for such actions still die with the testator—Wnus. on 
Ex. vol. 1, p. 513. And, in accordance with this con- 
struction, it is said, in the next paragraph, that an exe- 
cutor shall not have an action of trespass guare clausum 

fregit, founded on a wrong done to the freehold. But, 
if the wrong was to an estate less than freehold, would 
not this authority give an action for it? If not, why 
is the word “freehold,” used ? 

The same author, in the next page, settles this 
doubt :—he says, “where the testator is but tenant 
for years, or by extent, so that the very estate in the 
land, was to come and is to come to the executor, (to- 
gether with guicquid plantatur solo,) the executor or 
administrator, it should seem, ought to have, together 
with the estate in the soil, the action to punish the 
trespasser on the soil. 

If, in such case, the executor or administrator, has 
an action for such a wrong, it must be an action of 
trespass quare clausum fregit—for he could bring no 
other. 

The same author then proceeds to say—“ It is ap- 
parent, from authorities which have already been cited, 
that the ¢rue test, with respect to the right of action 
surviving to the executor or administrator, is not to 
be found, by referring to the consideration, whether the 
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action is founded in fort. But the rule, (says he) now 
established, is, that an action will not lie, for the person- 
al representative, except in cases where some damage 
done to the — estate can be stated on the re- 
cord. Accordingly, it was held, in the case of Cham- 
berlin vs W ail that an executor can not have 
an action, for a breach of promise of marriage to the 
deceased, where no special damage to the personal 
estate can be stated on the record.—2 Maule & Sel. 
208; 1 Wms. on Ex. 516. But if special damage 
can be shewn, then the action can be sustained. 

In this case, the gravamen is, breaking the close, ex- 
pelling the dece: ased, and taking the rents and profits. 
The word “close,” in an action of this kind, has a tech- 
nical meaning, signifying the interest in the soil; and 
it is a sufficient description of the plaintiff’s interest, 
however temporary that interest may be.—-1 Chit. on 
Pl. 174, ma. If it be a term for years, or even a less 
estate, it is sufficiently described, by calling it a close. 
Under the pleadings 1 in this case, the court will not 
stop to enquire whether the estate is a freehold, or 
less than a freehold. An.injury to the personal estate 
1S, therefore, sufficiently set out on the record.—The 
loss of the issues and profits was a clear injury to the 
personalty. 

Again; the executor or administrator succeeds to 

all the rights of the testator or intestate, especially 
those whic +h concern the personal estate, as technical- 
ly distinguished from the real estate, and must neces- 
sarily be entitled to the proper actions to make those 
rights available. 
The latter view of this case has been pressed, for 
the purpose of shewing, that a construction of our 
statute, that will sustain this action, is not as wide a 
a departure from its letter, as the construction of 4th 
Edw. 3d—giving the actions of trover, case, eject- 
ment, guare unpe dit, &c.—none of which are embra- 
ced, except by the equity of that statute. 
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Hopkins and Parsons, contra. 


COLLIER, C. J—The plaintiff in error, as ad- 
ministratrix of Alfred Blakeney, deceased, brought 
an action of trespass quare clausum fregit, against the 
defendant, in the Circuit Court of Wilcox. On her 
writ, she indorsed, that the action was brought as well 
to recover damages, as to try titles. 

The declaration contains two counts: the first 
charges, in addition to the breach, entry, &c. of the 
close of the plaintiff’s intestate, in his life-time, that 
the defendant kept possession thereof, for the space 
of twelve months, and hindered and prevented the in- 
testate, for that space of time, from occupying the 
same. The second count only varies from the first, 
in alleging the actuai expulsion of the intestate, from 
the close broken and entered. 

The declaration concludes, to the damage of the 
intestate, in his life-time, and to the plaintiff his admi- 
nistratrix. 

To each count the defendant demurred, and, his 
demurrer being sustained, the plaintiff prosecutes a 
writ of error to this court. 

Several points have been made, at the argument, 
which we deem it unnecessary to consider —and will 
confine our inquiries to an examination of the ques- 
tion, whether the plaintiff is entitled to maintain the 
the action she has brought. 

It was a principle of the common law, that no ac- 
tion could be maintained, by an executor or adminis- 
trator, to recover damages for an injury, done either 
to the person or property of his testator or intestate 
—the action died with the person—and this principle 
applied as well where the deceased was the aggres- 
sor, as where he was the party injured. ‘This rule of 
personalis actio moritur cum persona, received consid- 
erable alteration by the statute of 4 Edw. 3c. 7, en- 
titled de bonis asportatis, in vita testatoris, the pream- 
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ble to which recites, that theretolore, executors have 
not had actions for a trespass done to their testators, 
as of the goods and chattels of the said testators, car- 
ried away in their lite, so that such trespasses have 
remained unpunished, and enacts, “that the executor 
in such cases, shall have an action against the trespas- 
sers, and recover their damages in like manner as 
they whose executers they be, should have had, if 
they were living.” The remedy given by this act 1s 
further extended to executors of executors, by statute 
25 Edw. 3, c. 5, and to administrators by the statute 
31 Edw. 3, c. 11. 

The statute of 4 Edw. 3, being remedial in its cha- 
racter, has always been liberally expounded in ad- 
vancement of the object of the legisleture; and though 
the word ¢respasses only is employe ed, it has been held 
to embrace other cases within the intention of the 
statute.—Emerson vs Emerson;* Berwick vs Andrews.t 
So, by an equitable construction of the statute, it has 
been determined that the executor or administrator 
is not restricted in the form of action to be adopted, 
but may prosecute any, by which an injury to the 
personal estate of the testator, in his life-time, (which 
lessens its value,) may be redressed.t—Wilhams vs 
Carey.§ 

And by the equity of the statute, an executor or 
administrator may have a quare impedit, for a distur- 
bance in the time of his testator or intestate. So, the 
personal representative of a termor may maintain 
ejectment, where the test»tor had a lease for years, or 
from year to year, whether the ouster was before or 
after the death. |— Doe vs Porter. 

I have considered thus at length, the exposion of 4 
Edw. 3, not because of its direct influence upon the 


* Sir W. Jones's Rep. 174. 44 Mod. R. 403; 2 Bac. Ab. 445. 
t2 Ld. Raym. 974. tWms. Ex. 5138. 
t Lateh, 163. €3 Term Rep. 13. 
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case at bar, but to ascertain whether, by analogy, a 
construction may be placed upon our statute, which 
authorises the plaintiff to prosecute her suit. The 
act of our legislature, relied upon by the plaintiff, i 
in these words,—*“All actions of trespass quare clausum 


Sregu, and actions of trespass to recover damages for 


injuries to personal property, may, if the plaintiff or 
plaintiffs die, be revived by his, wie or their represen- 
tatives, in the same manner as actions on contracts.’ 

This act, though it changes the common law, is 
clearly remedial, and should receive a liberal inter- 
pretation—that is, should be extended beyond the li- 
teral import of its terms—if this be necessary to the 
effectuation of the end it contemplates, and to prevent 
a failure of the remedy it proposes. ‘To determine 
the extent of its operation, we must ascertain its ob- 
ject. 

By its terms, it gives to executors and administra- 
tors the right to revive certain actions of trespass, and 
is entitled, “An act to provide for reviving actions of 
trespass.” t 

The object, then, to be effected, is the revival of 
actions brought by a testator or intestate, in the name 
of a personal representative, and not the commence- 
ment of an action de novo. [Reasons may have influ- 
enced the legislature in giving a remecy, in the one 
case, which it was unwilling to extend, in the other. 
In the former, the deceased had himself elected to 
seek redress, and should his suit abate by his death, 
his estate would be subjected to costs. In the latter, 
he had brought no action, and may have intended to 
waive the wrong. 

These considerations, i it is possible, may have influ- 
enced the legislature, in thus limiting the remedy.— 
Be this as it may, the construction contended for at 





*Aik. Dig. Ist ed. 260. tAik. Dig. p. 17, no. 16. 
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the bar, cannot be given to it, unless we go, not only 
ultra the strict letter, but contra the letter also—which 
is inhibited by every just principle of construction. 

The statute of 4 Edw. 3, never extended to execu- 
tors of executors or administr ators, (though these per-~ 
haps were embraced by an enlarged equity) hence, the 
enactment of the statutes of 25 and 31 Ed. 3. And our 
act, passed professedly to authorise the revival of ac- 
tions, can not be held to give an authority to maintain 
an action originally; this would be, not to promote the 
intention of the legislature, but to go quite beyond it. 
The statute of the 4 Edw. 3, was enacted to afford a 
remedy in favor of an executor, by an original action 
for a wrong done to the personal estate of the testa- 
tor in his life-time, and it has been rightfully determi- 
ned, that it authorised any action, by which the i inju- 
ry to the personal estate could be repaired, on the 
ground, that they came within the equity of the sta- 
tute. 

To construe a statute according to its equity, is no- 
thing more than to lV e effect to it, according to the 
intention of the law-makers, as indicated by ion terms 
and purposes. Hence, it may either be extended or 
restrained, by an equitable construction; and it is 
held, that a case out of the mischief intended to be 
remedied by a statute, shall be construed to be out of 
the purview, though it be within the words of the 
statute.* 

The intention of the act being so clearly manifested 
in its body, we scarcely deem it necessary to call in 
aid its title, which speaks with clearness itsend. The 
title of a statute, we are aware, is an unsafe criterion, 
by which to determine its meaning; yet, in cases 
where the intent is not plain, it may slightly assist in 
removing ambiguities. 


*Dwarris on Stat. 724—9th vol. Law Lib. 


: 
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To conclude—the case before us, is one for which 
the legislature have failed to provide a remedy—per- 
haps designedly—but, whether this be so or not, we 
have no power to supply the omission ; and, instead 
of extending the statute to embrace grievances not 
within its purview, we think it safer to say, in regard 
to such cases, with Mr Justice Heath, “The legislature 
is always at hand ;” and if it be thought wise to give 
the remedy, its powers are ample. We have consi 
dered this case, as it was considered at the argument, 
an action to recover damages, only: and, were it ta- 
ken, as indicated by the indorsement on the writ, to 
be an action to try titles, the result would not be dif- 
ferent. The personal representative of a termor, for 
an ouster in his own time, may have an action; but 
such is not the present. 

Our conclusion is, the plaintiff is not entitled to an 
action,—and the judgment is consequently aflirmed. 
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MURFS US HARDING et al. 


1. Appeals to the Circuit court from the judgment of a justice 
of the peace, are to be tried de novo. 


2. Open accounts do not necessarily carry interest, and if 
they do, it is in the power of the plaintiff to release the 
same; and thus bring his claim below the sum of twenty 
dollars; and so prove the demand by his own oath. 


Error to the Circuit court of Perry county. 

Appeal from a justice of the peace. In this case, 
the parties having appeared before the justice, on the 
inv estigation of the case, the defendants not being able 
to resist successfully the entire claim of the plaintiffs, 
judgment was rendered against them for twenty dol- 
lars, and the costs. Detendants, , being dissatisfied 
with the judgment, aye dan appeal to the next Cir- 
cuit court, which was eranted. 

And, at the Fall term, ‘eines hundred and thir- 
ty-five of the Circuit court of Perry county, defendants 
moved the court to quash the summons issued in the 
case, by the justice, on the ground that the plaintiffs were 
described as a firm, and because their christian and sur- 
names were not fully and seve! ‘ally set out; which mo- 
tion, being considered by the court, was overruled, and 
it was considered by the court that the said summons 
was good anid les gal: where eupon, the plaintiffs submit- 
tel the cause for trial, alleging that the sum claimed, 
did not exceed twenty dol lars—and, havi ag failed to 
produce any evidence to sustain or prove their cause 
of action, it was considered by the court, that the said 
plaintiffs recover nothing by their said suit; and that 
defendants go hence, without den and recover of said 


6p 16 
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plaintiffs, their costs by them in that behalf expended, 
for which execution might issue, &c. ‘To which 
plaintiffs excepted, &c. 

The bill of exceptions stated, that on the trial of 
the cause the plaintiffs offered to prove their account 
of twenty dollars, by their own oath—being the 
amount for which the justice below had rendered 
judgment in favor of the plaintiffs, on an open account. 
The court refused to permit the plaintiffs to testify, on 
the ground, that the interest which had accumulated 
on the judgment below, had increased the amount to 
more than twenty dollars, notwithstandirg plaintiffs 
offered on the trial to release all interest, if any had 
accrued on said judgment. To which plaintifls ex- 
cepted, &c. 

And the said plaintiffs now assigned for error, the 
decision of the Circuit court excepted to, as stated in 
the bill of exceptions. 


J. B. Clark, for plaintiffs in error. 
Erwin, contra. 


ORMOND, J.—This was an appeal from the jude- 
ment of ajustice of the peace. The sum claimed 
was due by open account, and judgment was render- 
ed for the plaintiffs, by the justice, for twenty dollars. 

On the trial, in the Circuit Court, the plaintiffs of- 
fered to establish the truth of the account, by their 
own oath, which was refused by the court, on the 
ground that the interest, which had accrued on the 
judgment below, had_ increased the amcunt to more 
than twenty dollars—notwithstanding the plaintiffs of- 
fered to release the interest. 

There was judgment for the defendants, and writ 
of error to this court. 

The Circuit court erred. By the appeal, the cause 
was to be tried de novo. The account did not neces- 
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sarily carry interest; and if it did, it was in the pow- 
er of the plaintiffs not to claim it. 


The judgment nust be reversed and the cause re- 


manded, 
SAMPSON AND LINDSAY US GAZZAM. 
1. In all cases where a custom or usage has been engrafted on 


aa 


3. 








our system of jurisprudence, so as to become a part of the 
unwritten law, there must have been a time, when it began 
to be, at which time, as the courts could not take judicial 
notice of it, the custom must have been proved, not as law, 
but as evidence of the intention of paities. Therefore— 


The custom of merchants and others in Alabama, is recogni- 
sed as a part of the law, when it is offered to prove what was 
the intention of parties toa contract; although, semble, such 
custom may be afterwards ripened into law. 


Where a custom or usage is proved to exist, in relation to a 
particular trade or pursuit, if it be general, all persons enga- 
ged therein, are presumed to contract, in reference to such 
usage. 


Evidence of usage or custom is received for the purpose of as- 
certaining the sense and understanding of parties by their 
contracis. Which are made with re erence to such usage or 
custo. The eus'om becomes art of the contract, and niay 
be considered the law of the contract, aud resis on ihe sane 


principles as the doctrine of the lex loci. 


If, by the usage or practice of one class of the community, 
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words are used in a different sense from their acceptation a- 
mong others, not engaged in the same pursuit, their lan- 
guage ought not to be interpreted by a rule not within their 
contemplation, at the time of making the contract: There- 
fore, 


6. Parol proof may be received, to shew that the words “dan- 
gers of the river,” ina bill of lading, are, by the usage and 
custom of merchants and others, understood to include oth- 
er casualties than those arising from the element of water. 


Error to the Circuit court of Mobile. 

Action on the case against defendant, as a common 
carrier. Atthé Spring term of the said court, eigh- 
teen hundred and thirty-two, plaintifis declared a- 
gainst defendant, for that, whereas said defendant, on 
a certain day, theretofore, was the owner of a steam 
boat, generally known and called as the Mobile, then 
and at-that time, running and navigating the Alabama 
river, for the transportation of passengers, goods, 
wares and merchandize, cotton, and uther articles of 
freight, on the said boat, and receiving reasonable hire 
or compensation therefor, did,on the day and year 
mentioned, accept and receive from the plaintiffs, at 
Claiborne, to wit, in the county aforesaid, divers goods 
and chattels, the property of said plaintiffs, to wit, 
twenty-seven bales of cotton, of great value, &c.— 
which said coiton, at the time of the delivery thereof, 
to defendants, by plaintiffs, was in good order and 
well conditioned, and which defendant, then and there 
at the day mentioned, and in the county aforesaid un- 
dertook and faithfully promised to deliver in the like 
good order and condition, to Messrs St. John & Leav- 
ens, or their assigns, at the port of Mobile, at the rate 
of one dollar per bale, freight, for the transportation and 
delivery of the same, at the said port of Mobile. Yet 
said defendant, not regarding his duty, &c., never did 
deliver the said twenty-seven bales of cotton, at Mobile, 
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aforesaid—but so to do, had entirely failed, in so much 
that the said twenty-seven bales of cotton, had been 
entirely lost to plaintiffs, &e. 

And whereas, also, to wit, on another certain day 
mentioned, in the said county, said defendant was en- 
gaged and employed as a common carrier, and as 
such, in the habit of carrying cotton from Clatherne 
to Mobile, to wit, in the county aforesaid, by means 
of a certain other steam-boat, called the Mobile, then 
and there belonging to defendant, and in the habit of 
receiving compensation therefor, said plaintiffs did, on 
the day mentioned, deposit on board said steam-boat, 
Mobile, certain other tw enty-seven bales of cotton, in 
good order and well conditioned, for the purpose of 
having the same conveyed to the port of Mobile, in 
said like good order and condition, and then and there 
promised to pay the defendant for the transportation 
and delivery of said cotton, at Mobile, so much as he 
reasonably deserved to have. And defendant, then and 
there, to wit, at the county aforesaid, and on the day 
and in the year aforesaid, undertook, and faithfully pro- 
mised said plaintiffs to deliver said twenty-seven bales 
of cotton to Messrs St. John & Leavens, or their assigns, 
at Mobile. Yet said defendant, not regarding his pro- 
mise, and undertaking, &c., never did deliver the said 
cotton or any part thereof, to said St. John & Leav- 
ens, or to any other person—but plaintiffs averred, 
that the same had been utterly and entirely lost, to 
their damage, &c. 

To this declaration defendant plead the general is- 
sue, and at the Spring term of eighteen hundred and 
thirty-four, in the same court, came a jury of good 
and lawful men, who being sworn, &c. said they 
found a verdict in favor of the defendant. It was 
therefore, considered, by the court, that plaintiffs take 
nothing in their writ, and that defendant should go 
thence, without day, and recover his costs, &c., for 
which execution might i issue, &c. 





| 
| 
| 
| 
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Plaintiffs thereupon filed their bill of exceptions, 
which stated that the bill of lading was in the follow- 
ing words and figures : 

“ Shipped, in wood order and well conditioned, by 
Sampson and Lindsay, on board of the steam-boat 

called the Mobile, whereof Young was master, then 
lying at Claiborne, end bound for Mobile, twenty-se- 
ven “bales of cotton, marked and numbered as on the 
margin, and to be delivered in the like good order 
and “condition, at Mobile, (the dangers of the river 
only excepted.) unto St. John & Leavens, or their as- 
signs, he or they paymig freight for the said cotton, at 
one dollar,—primage and average accustomed. In 
witness whereof, the master or purser of the said ves- 
sel had affirmed to three bills of lading of that tenor 
and date, one of which being accomplished, the oth- 
ers to stand void,” &c. 

It was admitted that defendant was the owner of 
the boat, at the time the eR was put on board, and 
that the officer a signed the bill was clerk on board, 
and that the boat, togethor with the twenty-seven 
bales of cotton, with the rest of the cargo, were en- 
tirely destroyed by fire, the mght after the cotton was 
put on board, and before the boat reached Mobile; 
but in what manner the fire originated did not ap- 
pear. 

The plaintiffs proved the probable weight and va- 
lue of the cotton, and closed the evidence on their 

art. ‘The defendant proved that the fire originated 
in the hold of the boat,—That the hold was entirely 
filled with cotton, at Montgomery, and the hatches 
then closed two d: avs before the fire occurred.—That 


the hatches were closed at DE ciaticea ne! and had not 
been opened for two days previous to the tee and 
that no light or fire had been introduced t.to the h ld. 


That the fire was seen bur sting up per} endic olarl ly 
through the deck, from the hold, and that the flame 
then had the size and : appearance of the flame of a can- 
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dle ; that it burst out thus, about four feet behind the 
ash-pans ai nd furnaces; and that the space between 
the place where the fire burst out, and the ash-pans 
and furnaces, was sheathed with copper. 

The witnesses further swore, that the fire could 
not, in their opinion, have been communicated from 
the ash-pans or furnaces. They also swore that the 
cotton placed in the hok 1, at — itgomery, was taken 
in during a rain, and that the officers and crew did 
every thing i in their power, for the purpose of arrest- 
ing the progress of f the lire, and saving the boat and 
cargo; and that the e apt Lin, officers aud crew were 
saber . sy wean e and careful. 

The defendant then offered numerous witnesses, 
for the purpose of prov Ing whi it, ACCO rding to the ge- 
neral sense, practice, aud understanding of m rerchauts, 
planters and others, in the State of Alabama, was the 
meaning of the words inserted in the bill Jf lading, 
viz: “dangers of the river only excepted,” when 
such bill of lading was given for goods, shipped on 
board of a steam boat, to which the plaintills object- 
ed, on the ground, that the meaning of these words 
was ascertained by law, to be the dangers incident to 
the element of water, as storms, tempests, lightning, 
&ec. and that an accidental aa did not fall within the 
me: ning of the daneers of the river. 

The objection was overrule led by the court, and the 
defendant was permitted to prove whether an aciden- 

tal fire, by which the boat and cargo were destroyed, 
and which was not attributed to any want of diligence, 
care, skill or integrity, on the part of those entrusted 
with the control and management of the boat, and which 
they could not have prevented, did, according to the 
general sense, practice and unde rstanding of the people 
of the State of Alabama, incln ding merchants, plan- 
ters, boat-owners and others, fall within the meaning 
of the exception of the bill of lading, to wit, “the dan- 
gers of the river.’ 


+ erence 


—— ee ee 
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» The plaintiffs requested the court to charge the 
jury, that steam-boat owners were, in legal content 
plation, common carriers, and were liable as such, for 
the delivery of all articles shipped on board of their 
boats, unless they were disabled from making such 
delivery, by the act of God, a public enemy, or some 
other cause naturaliy arising out of the element of 
water, and that the accidental destruction of the boat, 
by fire, was not within the meaning of the exception, 
to-wit, “the dangers of the river.” The latter part 
of which instruction, the court refused to give; but 
charged the jury, that although steam-boat owners 
were common carriers, and as such, would only be ex- 
cused from the discharge of their trust, by the act of 
God, or a public enemy, that yet they could enter in- 
to a special contract, varying their common law liabil- 
ity: and if they believ ed from the testimony, that 
they had entered into such a contr: act, In W hich they 
had protected themselves against “the dangers of the 
river” —and if they believed from the testimony, that 
according to the sense, practice and understanding of 
the merchants, planters and others, in the State of Ala- 
bama, by these words was meant an accidental fire, 
not attributable in any manner to the want of care, 
intelligence, skill, or honesty, of those who had the 
control of the boat, they would find a verdict for the 
defendant—if this was such an accidental fire as be- 
fore mentioned. But that the want of proper dili- 
gence, care, skill, &c. would not excuse the carrier, 
even though they should find that his special contract 
protected him as above mentioned. 

From the judgment of the Court below, there was 
a writ of error to this court, and the case came on for 
hearing at the present term. 

And the plaintiff said that in the record and pro 
ceedings and judgment below, the following errors 
had intervened :— 

1. The court erred in not charging the jury in the 
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manner requested by plaintiff, as stated in the bill of 
exceptions. 

2. The court erred, in overruling the objections of- 
fered by the plaintiffs to the intr oduction of the defen- 
dant’s evidence, to shew what, according to the cus- 
tom, usage and understanding of merchante, planters 
and others, was the meaning of the words 1 in the bill 
of lading, “the dangers of the river.” 

3. The court erred, in refusing to instruct the jury, 
that steam-boat owners were to be considered as com- 
mon carriers, and, as such, liable for the delivery of 
all goods shipped on board their boats, unless they 
were disabled from making such delivery, by the act 
of God, a public enemy, or some accident otherwise 
naturally arising out of the element of water; and 
that the accidental destruction of the boat by fire, was 
not within the meaning of the exception, to wit, the 
dangers of the river. ‘And that the judgment and 
proceedings were in other respects erroneous. 


Ellis and Peck, for the plaintiffs in error. 
Hopkins, contra 


ORMOND, J.—This is an action brought by the 
plaintiffs against the defendant, as a common carrier. 
The declaration is against him as a carrier at com- 
mon law. ‘The questions which are made in the 
cause, arise out of a bill of exceptions, which was 
taken by the plaintiffs, at the trial—the material parts 
of which are the following. 

The bill of lading, signed by the plaintiffs and used 
as evidence, was in these words.—* Shi pped in good 
order and well conditioned, (by the olaintifis,) on board 
the steam-boat, Mobile, whereof Young is Master, 
iow lying at Claiborne, and bound for Mobile, (cer- 
tain bales of cotton,) marked, &c., to be delivered 
in the like good order and condition, at Mobile, (the 
darigers of the river onlv excepted.) unto (the con- 
Op i 
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signees,) or assigns, paying, &c. In witness whereof, 
&c. / 

The defendant proved that the fire originated in 
the hold of the boat; that the hold was entirely filled 
with cotton at Montgomery, and the hatches then 
closed, two days before the fire occurred, and that no 
lights or fire had been introduced into the hold: that 
the fire was first seen, bursting up perpendicularly 
through the deck, from the hold, and the flame then 
had the size and appearance of the flame of a candle ; 
that it burst out thus, about four feet behind the ash- 
pans and furnaces: and that the space between the 

lace where the fire burst out, and the ash-pans and 
seal was sheathed with copper. ‘The defendant 
further proved, that the cotton placed in the hold at 
Montgomery, was taken in during a rain; and that 
the officers and crew did every thing in their power 
to arrest the fire, and save the boat and cargo. 

The defendant then offered witnesses, to prove the 
meaning of the words inserted in the bill of lading, 
viz : “dangers of the river only excepted,” when such 
bill of lading was given for goods shipped on board of 
a steam-boat. This was objected to by the plaintiffs, 
but allowed by the court. 

The plaintiffs then proved, that an. accidental fire, 
by which the boat and cargo were destroyed, and 
which was not attributed to any want of diligence, 
care, skill or integrity, on the part of those entrusted 
with the management of the boat, was, according to 
the general sense, practice and understanding of the 
people of the State of Alabama, including merchants, 
planters, boat-owners and others, within the meaning 
of the exception in the bill of lading, to wit, “ dan- 
gers of the river.” 

The plaintiffs requested the court to charge the ju- 
ry, that steam-boat owners, were, in legal contempla- 
tion, common carriers, and were liable, as such, for 
the delivery of all articles shipped on board their 
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boats, unless they were disabled from making such de- 
livery, by the act of God, a public enemy or some 
other cause, naturally arising out of the element of 
water; and that the accidental destruction of the 
boat by fire, was not within the meaning of the ex- 
ception, “dangers of the river,’—the latter part of 
which instructions the court refused to give; but 
charged the jury, that although steam-boat owners 
were common carriers, and as such, could only be 
excused from the discharge of their trust, by the act 
of God or the public enemy—that yet, they could en- 
ter into a special contract, varying their common law 
liability: And if they believed from the testimony, 
that they had entered into such a contract, in which 
they had protected themselves against the dangers of 
the river—and if they believed | from the testimony, 
that according to the sense, practice and understand- 
ing of merchants, planters and others in the State of 
Alabama, by these . w ords, was meant an accidental 
fire, not ‘attributable, i in any manner to the want of 
care, intelligence, skill and honesty, in those who had 
the control ‘of the boat, they w ould find a verdict for 
the defendant, if this was such an accidental fire first 
before mentioned. But that the want of proper care, 
skill and judgment, would not excuse the carrier, 
even though they should find that his special contract 
protected him, as above mentioned. ‘To this charge 
of the court there was an exception. A verdict was 
found for the plaintiffs. The above charge of the 
court is now assigned for error. 

This is a case of the highest importance. In a 
country where property to such a vast amount, is an- 
nually transported to and from the sea-board, by the 
agency of common carriers, the precise character of 
the stipulations entered into by the parties, and the 
rights and obligations thereby created, should be clear- 
ly ascertained rand plainly defined. 

There is not, and indeed could not be any contro- 
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versy, about the obligation which the common law im- 
ses on a common carrier. If that rule is to be ap- 
lied to the defendant he is clearly liable for the va- 
ae of the cotton ; although there cannot be any doubt, 
that the fire by which the cotton was consumed, was 
not caused by the negligence or want of skill of the 
captain or crew of the boat, on which the cotton was 
shipped—but was, in all probability, a case of sponta- 
neous combustion. 

The precise question here presented, for the first 
time in this State, is, whether a carrier can be allow- 
ed to explain the meaning of the words, “dangers of 
the river,” in a bill of lading, at the place where the 
contract ismade. The natural impurt of the phrase, 
would seem to refer to those accidents which are pe- 
culiar to the element of water: and the attempt, in 
this case, is to shew, by parol proof, that the phrase in 
question, is of much larger import—and was under- 
stood by the parties, to “exempt the carrier, from all 
losses, not attributable to his negligence, want of skill 
or honesty. 

As courts of justice sit to expound and enforce the 
contracts, which parties litigant before them, have 
made, it is the plain dictate of natural justice, that 
proof, shewing what the contract is, should be allowed 
to be made, if the evidence can be heard by the court, 
consistently with those rules which have been estab- 
lished for the ascertainment of truth. 

It is insisted, that the words, “ dangers of the river,” 
in a bill of lading, have a plain, ascertained meauing, 
and that, to permit it to be explained by parol pr oof, 
would, in effect, be to permit a written instrument to 
be varied by parol. If it be liable to this objection, 
it will be fatal to its admission,—for, however great 
the injury might be, in this particular case, it would 
be better to submit to it, than to introduce into our 
system of jurisprudence, a principle so fraught with 
mischief. 
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It is true, that in general, when an ambiguity exists 
on the face of a written instrument, it is the province 
of the judge toe xplain it. ‘ But it frequently happens 
that the usage of trade, and the practice among mer- 
chants, is absolute ly necessary to be known, to a pro- 
per understanding “of their contracts. At first these 
usages and customs are proved, as evidence of the in- 
tention of the parties, and are at length, silently in- 
corporated into the body of the law, and recognised 
by the courts. 

It is a matter of no monent whether this is consi- 
dered an exception to the general rule, or whether it 
is esteemed a resort to the proper authority for an au- 
thoritative exposition of the language used by the 
parties. Words are but the ve shicles of thought, and 
if, by the usage and practice of one class of the com- 
munity, w ords are used in a sense, different from their 
acceptation among others, not engaged in the same 
pursuit, it would be the height of uyustice, to inter- 
pret their language by a rule, not within their contem- 
plation at the time of making the contract, and there- 
by subject one of the parties to the penalty of a con- 
tract he had never entered into. 

That to permit proof to be made in similar cases, 
has long been considered as the settled law, both in 
England and the United States, an examination of a 
few leading cases will shew. In Abbot on Shipping, 254, 
a Case 1s cited, which happened in the reign of Charles 
the Ist. To anaction of covenant, on acharter par- 
ty, which contained an exception of the perils of the 
sea, the defendant pleaded that the ship was taken, 
by hostile persons, armed in a warlike manner—and 
thereupon, the question, whether such a capture was 
within the exception, was brought before the court by 
a demurrer, in the most strict technical form. The 
court, however, took the opinion of several merchants, 
by certificate in writing, and afterwards by examina- 
tion in open court, upon the meaning of the words of 
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this exception, as_ established by usage among them, 
and decided in conformity to such opinion. 

The case of Gooden vs. Little,* is expressly in point 
with the one at bar. The suit was against a common 

carrier, for injury to goods entrusted to his care. The 
declaration contained aspecial count on the bill of 
lading, which contained an exception similar to the 
one under consideration, and a count against him as 
a carrier at common law. On error to the Supreme 
Court of Pennsylvania, Chief Justice Ti/ghman and 
Judge Duncan determined, that the words in the bill 
of lading (“ unavoidable dangers of the river’) might 
be explained by proof of a usage, to ascertain the con- 
struction of the contract. 

The same principle has been determined by the 
Supreme Court of the United States, in the case of 
Renner vs. The Bank of Columbia.t ‘The case arose 
out of acustom of the banks in the District of Colum- 
bia, to make demand and give notice on the tourth 
day of grace. 

As there is no difference in law between these con- 
ditions of a contract which the law implies, and those 
which are expressly stipulated, it might have been in 
that case, as in this, insisted, that p roof of any usage 
or custom, different from that implied by law, was in- 
admissible. It was so insisted; but the court held, 


thet on proof of the usage, the action could be main- 


tained—saying, “ that evidence of usage or custom is 
received for the purpose of ascertaining the sense and 
understanding of parties, by their contracts, which are 

made with reference to such usage or custom; for 
the custom then becomes a part of the contract, and 
may not improperly be considered as the law of the 





* 8 Searget. & Rawle. 551. 
t 9 Wheaton, 585. 
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contract, and it rests on the same principle as the 
doctrine of the dex loci.” See also Jones vs. Fales.* 

In the case cf Cole vs. The Com. ins. Com. parol 
evidence was admitted to shew that by the general 
usage and custom of merchants and under-writers in 
New-York, the word “ roots,” in a policy of, insurance, 
was confined to such roots as were perishable i in their 
nature, and that sarsaparilla was not a root perishable 
inits nature, or included in that term inthe memoran- 
dum of the policy. [tis conceived that the principle 
of this decision is fully in point. 

In Great Britain the principle has been settled in a 
multitude ofcases. ‘The case Cutler vs. Powell,t goes 
at least as far asany of the American cases. The ac- 
tion was brought by an administrator for w oak and la- 
bor done by his intestate. The captain of a ship had 
given a note to the deceased, by which he promised 
to pay him a sum of money, provided he proceeded 
ona voyage, and continued to do duty as second mate, 
to the port of destination. He died before reaching 
it, and the action was brought to recover for the ser- 
vices actually rendered. ‘The legal effect of this con- 
tract was plain. The right to recover any thing by 
its express terms, depended on the performance of 
services to the pk ice of destination: yet the Court 
of King’s Bench held that it was allow able to show the 
usage and custom of merchants to pay a rateable pro- 
portion of the wages, notwithstanding the legal effect 
of the contract, unexplained by such usage or custom 

It was attempted 1 in argument to ev wade the force of 
the decision made in 9 TI ‘heaton, and others here ci- 
ted, because it appeared in these cases, that the party 
sought to be charged, knew of the existence of the 


"4 Mass. 252—9 ib. 155—3 Conn. R. 13—Peters’ C. C. Rep. 225—1 Gallison 
443--3 Day’s Rep. 346. 
t7 Johns. Rep. 385. t6 Term Rep. 320 
§See also, Douglass’ Rep. 511, and 6 East, 202. 
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usage. But it is plain that the decision did not turn 
on that fact. There is no difference between those 
presumptions which the law makes of the existence of 
a particular fact, from the proof of the existence of 
other facts—and proof of the fact itself. In other 
words, when the law raises the presumption of the 
existence of a fact, the presumption is itself proof of 
the fact. Where a custom or usage is proved to ex- 
ist, in relation to a particular trade or pursuit, if it be 
general, all persons engaged therein, are presumed to 
contract in reference to ~ such usage. ‘Thus, 1 in the 
case of Mills vs. The Bank of the United States," it is 
determined that “where a note is made, for the pur- 
pose of being negotiated, at a Bank, whose custom 
is to demand payment and give notice on the fourth 
day of grace, that such custom forms a part of the law 
of the contract, and it is not necessary that a personal 
knowledge of the usage should be brought home to the 
indorser.”+ But in this case, the objection, if it were 
valid, could not be sustained, as the jury have found 
that the contract was made in reference to the usage. 

It was also objected, that the evidence established 
a custom general throughout the State, and if so, it 
was part of the law of the land, and should have been 
pronounced by the court, and not left to the jury.— 
But the court below, (and this court,) were bound to 
take notice that no such usage or custom has obtained 
here a sufficient length of time, to have the force of 
law. Ia all cases where a custom or usage has been 
engrafted on our system of jurisprudence, so as to be- 
come a part of the unwritten law, there must have 
been a time when it began to be, at which time, as the 
court could not take judicial notice of it, it must have 
been proved not as law, but as evidencing the inten- 
tion of the parties. What length of time, or what se- 





*11 Wheat. 431. t See also 1 Caine’s 43, and Donglass, 518. 
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sof} determinations is necessary to ripen a 
custom cr usaze into law, it is uot necessary now to 
determine. Itis suflicient that such was not the fact 
when this case was tried. 

It would bea waste of time te multiply cases toese 
tablish the effect that usage and custom have upon 
contracts, mace 1] nee to such usave or custom. 
The cases which have re en cited, and many others, 
might be adduced, conclusively to establish the propo- 
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JONES et al. vs SIMS AND SCOTT. 


1. It isa general rule of law, that the party only, in whom the 


legal interest is vested, can maintain an action for an injury 
done to property. 


2. By a contract, in the ordinary form of a bill of lading, by 


which one man agrees to have received of ancther, some ar- 
ticle of merchandise to be delivered to a third, who is to pay 
the freight—the title, by the shipment, eo instanti, passes to 
the consignee. But, 


3. The bill of lading ‘s not so conclusive, upon the question of 


ownership, as to prohibit the introduction, in some cases, of 
proof to that point. 


' 
4. One, interested in a steam-boat, as part owner, may sell his 


interest, without consulting the other joint owners. 


5. The mere fact of being joint owners of a vessel, does not make 


the parties liable as co-partners—the liability of the owners 
is consequent upon itsemp yient: and if the owners of a 
vessel are not concerned in its navigation, they cannot, upon 
the ground of ownership, be charged tor the loss of goods, 
shipped on board of it. 


6. But if they are entitled to its earnings, ond jointly liable for 


its losses, they may be regarded as partners, so far as it re- 
lates to all liabilitics incurred by the injury or destruction of 
the vessel. 


7. If a joint-ownership be once shewn to have existed, its conti- 


nuance may be presumed, unless it be proved that it has 
ceased. 


In error to the Circuit court of Tuskaloosa. 
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Assumpsit against common carriers, for non-delive- 
ry, &c. if . 
‘Mt the April term of the Circuit court of Tuska- 
loosa county, eighteen hundred and thirty-six, Ed- 
ward Sims and D: wid Scott, merchants and co- part- 
ners, complained of W iliam Jones, j jr. John Jones, 
Benjamin Horner and Larkin Panes survivors 
of John W. Donaldson, deceased, who, together with 
the said John W., were joint-owners and proprietors 
the steam-boat ‘Warrior, and co-partners in the freight 
of the said steam-boat, of a plea of trespass on the 
case, &c.,—for that defendants before and at the time 
of the promise and undertaking hereinafter mention- 
ed, were the owners and proprietors, together with 
the said John W. Donaldson, since deceased, of a 
certain steam-boat called the ‘Warrior, and co-part- 
ners of the said John W. Donaldson, since deceased, 
in freighting on the said boat—then lying in the port 
of Tuskaloosa, and bound for Mobile, to wit, at the 
county aforesaid, whereof one Larkin Hammond was 
master: And thereupon plaintiffs, theretofore, viz: at a 
certain time mentioned, at the special instance and re- 
quest of the said John W. Donaldson, since deceased, 
and of said defendants, surviving joint-owners, &e., 
caused to be ship pe »d, and loaded in and on board said 
steam-boat, ‘Warrior, divers goods, wares and mer- 
chandize, to wit, one hundred bales of cotton, mark- 
ed, &c.,—then in good order and well conditioned, of 
the value, &c. to be taken care of, and securely and 
safely carried and conveyed, by the said defendants, 
in and upon said steam-boat, from the port of Tuska- 
loosa, to the port of Mobile, and there to be safely 
and securely delivered in like good order and condi- 
tion, for the said plaintiffs, (the dangers of the river 
only excepted,) unto Messrs M’Losky, Hagan & Co. 
or their assigns. And in consideration thereof, and of 
certain freight and reward, to be paid by the said 
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M’Losky, Hagan & Co., or by the plaintiffs, to wit, at 
so much per bale, the defendants wudertook and pro- 
mised plaintiffs to take care of, and securely carry 
and convey and deliver, said cotton as aforesaid, (the 
dangers of the river only excepted.) . And although 
defendants received the cotton on board the steam 
boat, to be carried, and although a reasonable time 
for carrying had elapsed ; yet defendants, nor John W. 
Donaldson, since deceased, being owners, &c., not re- 
garding their duty, promise and undertaking ; but, 
contriving, &c.,did not take care of and carry said cot- 
ton so shipped, to the port of Mobile, and deliver the 
same to M’Loskey, Hagan & Co. or to their assigns ; 
although no dangers of the river did prevent thease 
from so doings But, on the contrary, so negligently 
and careles ssly behaved themselves, with respect to 
said cotton, that, by and through their negligence and 

carelessness, and the i improper conduct of the master 
of the boat, aad of his hands and servants under him, 
in that behalf, the whole of the said one hundred bales 
of cotton became and were wholly lost, &c. 

There were three other counts, in which the pre- 
mises were charged in the same manner, with slight 
variations. The fifth count charged, that defendants, 
together with John W. Donaldson, deceased, were the 
proprietors of a certain other steam-boat, called the 
‘Warrior, and co- partners in freight on the said boat, 
which boat was employed in the carrying and convey- 
ing of passengers, freight, &c., on the Tombeckbee 
river, for hire: er Ww rhereas, by an act of the gene- 
ral assembly of Alabama, approv ed January twelfth, 
eighteen hundred and twenty-six, entitled “an act to 
regulate the navigation of ceriain rivers in this State, 
by steam-boats,” it was declared, that it should not be 
lawful, from and after the passage of said act, for any 
s:eam-boat to ply for freight or passengers, between 
either of the ports of Mobile or Blakely, or any of 
the towns, landings or places, on either of i. rivers, 
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Mobile, Alabama, Tombeckbee, or their tributaries— 
without previously ha ving undergone a thorough sur- 
vey and examination by the board of harbor-master 
and wardens of the pert of Mobile, and been found, 

in all respects, staunch, well p: mentite and river-wor- 

thy, for the space of at least one year therealter.— 
And by the s add 3 act, 1t was ae declared, that the 
said board of eereaate and wardens, should be 
(by the same) authorised and required, to make such 
survey and examina tion, at least once in every year, 
and oftener, if, in the opinion of the said board, the 
same might be ates And, by the same act, it was 
further declared, that if, upon such survey and exami- 
nation, the said board should he watisiaedl ‘that the said 
le oat, so exun ined, was staunch and well found, both 
in hull and machinery, and in all respects, well found 
and river-worthy, for one year thereafter, it should 
be the duty of the board to grant a certificate thereof, 
and to enter the same of record, in the port-warden’s 
ofhce. ‘Towhich said act there wasasection annex- 
ed, that if the owner, agent, consignee or master of 
any steam-boat, should, ulter the passage of the act, 

ply any such boat on any of the waters of the State, 

without having first obtained the certificate, such own- 
ers should severally be lable, for all damages which 
might accrue to. ‘ouap'es shipped, in consesequence 
of any casualty arising from the dangers of the river 
navi: gation, or irom : wy accident to the engine or na- 
chinery of such boat. ‘ne tha’. the plaintiffs, at the 
speci: al instance and request of said defendants, had 
cansed to be shipped and loaded, on board said steam 
boat, ‘Warrior, a certain other laree quar tity of cot- 
ton, &c., and that defendants d ot deliver the same 


id 


hid u 
at Mobile; and-that they never had obtained the certifi- 
cate required by the act of the general assembly,—by 
which they became liable, &e. 
To each of the counts there was a demurrer, and 
joinder of demurrer. 
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And at the September term of the same court, the 
parties came, and all and singular, the matters of law, 
arising upon defendants’ demurrer to the piaintitls’ 
declaration, being Seen, heard, and by the Court, ful- 
ly understood, and mature deliberation thereupon had, 
it seemed to the court, that the declaration, and tha 
matters therein contained, were not good and sufticient 
in law, for the plaintiffs to have and maintain their ac- 
tion against tne defendants, and leave being given the 
plaintiffs to amend, by striking out the fif {th count of 
their said declaration, upon the payment of costs, and 
the plaintilfs having amended as aforesaid, and issue 
being joined upon the other four counts of the said 
declaration, a jury thereupon came, who being sworn 
to speak the truth upon the issues joined, said th 1ey 
found in favor of the defendant, John Jones; and fur- 
ther, that they found in favor of the plaintiils, against 
defendants, William Jones, jr., Benjamin Horner, and 
Larkin Hammond; and they assessed the plaintiffs’ 
damages, by occasion of defendants’ non-perlormance 
of the promise and assumption, in the declaration spe- 
cified, at four thousand eight hundred and sixty-four 
dollars and twenty cents. It was, therefore, consid- 
ered by the court, that the apg recover against 
said defendants, William Joues, jr., Be jamin Horner, 
and Larkin Hammond, pee joint owners and 
co-partners of John W. Donaldson, deceased, their 
damages, afcresaid, in manner and form aforesaid, as- 
sessed, &c. 

From this judgment, there was a writ of error to 
this court; and the bill of exceptions taken at the 
trial of the cause, stated: 

That, on the trial of the cause, the plaintiffs, to 
prove and maintain the issue joined on their part, gave 
in evidence to the jury, a bill of lading as follows : 

“Shipped in good order and well- conditioned, by 
Sims & Scott, on board the steam-boat, called the 
‘Warrior, whereof L. Hammond is master, now ly- 
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ing at the port of Tuskaloosa, and bound for Mobile, 
to say: one hundred ei of cotton, (af any more on 
board, to be delivered,) being marked and numbered 
as in the m: — and are to be delivered in the like 
order and condition, at the port of Mobile, (the dan- 
gers of the river only excepted,) unto Messrs M’Los- 
ky, Hagan & Co., or to their assigns, he or they pay- 
ing freight for the said cotton, at one dollar per bale, 
without. primage ne average accustomed. In wit- 
ness whereof, the master or purser of the said vessel, 
hath afirmed to three bills of lading, all of this tenor 
and date, one of which being accomplished, the others 
to stand void. Dated in Tuskaloosa, the 20th day of 
January, 1829. John W. Donaldson.” 

The plaintiffs also gave the following evidence to 
establish the f»ct, that the defendants w ere joint- own- 
ers of the steam-boat, ‘Warrior, viz: 

Waddy Bacon, a witness for them, deposed, that the 
steam-boat ‘Warrior’ was built two or three years 
before her loss, by several individuals jointly, and 
was brought out: that shortly: after she was built and 
brought out, or about that time, he heard William 
Jones, } jr. say that he was a part owner of her,—that 
he heard Benjamin Horner say he was part owner: 
that he heard either Thomas Jones or John Jones 
say he was part owner—(but which of these two last, 
he did not know or remember.) _ Also, that he heard, 
about the same time, Sims & Scott say, that they 
were part owners. He further said that he knew 
Larkin Hammond and John W. Donaldson, had pur- 
chased the interest of Sims & Scott in the ‘Warrior,’ 
about the time of the date of the agreement between 
them, as the witness was in Tuskaloosa at the time, 
and Hammond consulted him as to the policy of the 
purchase, and witness advised it. 

Henry A. Snow, another witness, stated that the 
boat was built by a company, consisting of William 
Jones, jr., who coniributedthree- eighths: of Benjamin 
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Tlorner, who contributed one-cighth; of N. F. Cun- 
ningham & Co., who contributed one fourth; and of 
Sims & Scott, who contributed ene fourth. That N, 
F. Cunningham & Co. sold their interest to Moses 
Sewall. That, since that time he did net know who 
were owners, and knew nothing further, as to owner- 
ship. ‘This was all the evidence offered, of owner- 


ship. 

The plaintiffs farther bp wed, that cotto worth 
in ‘Tuskaloosa, nine ce: shy rv pound, an i in Mobile, 
a cent and a half more, unl thet bales average d ee- 
nerally, that sezson at Vs culoosa, three hundred and 


thirty-five sche m welate, 

The plaintitls further examined FY, CON, 
Holloway and John Richardson, ond proved, that short- 
ly after the date of the bill of lading, the steam-beat 
‘Warrior, on her trip from ‘Tuskaloosa to Mobile, was 
lost in the ‘Tombce khee river by runnine foul of the 
steam-boat, ‘Erie ;’ and proved the usages of the riv- 

| . ‘ ] al pares 


er, &e. —and facts, conaucine to prove tuat the Joss 


wds under such circumstances, as to render the car- 
rier liable—and facts vane circumstances, golg to 


show, that the carrier was not excused, but was re- 
sponsible for the loss, on the ground of negligence, &e. 
The defendants gave in evidence, on their part, a 
bond or agreement, in writing, by the plaint iffs and 
by Hammond and Donaldson, in the followi ing terms 


“State of Alabama, Know all men, by these 

“ Tuskaloosa County. presents, that we, Edward 
Sims and David Scott, of the first part, and John W. 
Donaldson and Larkin Hammond, of the second part, 
are held and firmly bound to each party, in the penal 
sum of seven thousand dollars, &c. 

“ The condition of the above obligation is such, that 
the said parties of the second part, have purchased 
from the said parties of the first part, one half of the 
steam-boat called the ‘ Warrior,” (and which is now 
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lying on the Black Warrior river,) with all her tack- 
ling, rigging and furniture, &c., for the sum of three 


thousand five hundred dollars; to be paid in freight; 
as follows: The parties of the first part shall have the 
right of shipping at each down passage of said boat, 
two hundred bales, or less, of cotton, at the lowest 
cash prices, by giving said parties or the agent of said 
boat, notice on the day of the arrival of said boat, of 
the number of bales they intend shipping; and that 
all over two hundred bales are to be paid for, by the 
_ parties of the first part, in cash, to the parties of the 
second part. And it is further understood and agreed, 
by both the parties, that the parties of the first part 
shall further have the right of shipping as much up- 
freight as they may furnish, on board said boat, on the 
same conditions as expressed above. Each shipment, 
up or down, is to be charged to the parties of ie first 
part, as payment in part, of said note of three thou- 
sand five hundred dollars. It is also agreed and un- 
derstood, by each party, that if the said. parties of the 
second part, refuse to receive freight, as above ex- 
pressed, from the parties of the first part, upon ¢ appli- 
cation, or for so much as they are entitled to, by giv- 
ing the notice above mentioned, then the parties 
of the first part shall have the right of charging 
interest on so much as would amount to the freight 
they were entitled to, until the parties of the second 
part comply with sheir engagement. The said par- 
ties of the second part also bind themselves as afore- 
said, to insure the said boat, for the sum of four thou- 
sand dollars, in some good and solvent insurance of- 
fice. And the policy of insurance from such office, is 
to be placed in the hands of the parties of the first 
part, as a further security for the payment of the said 
three thousand five hundred dollars. The said par- 
ties of the second part do further agree to pay the 
parties of the first part, for all the materials that they 
have procured to repair the said beat ; and also to pay 
Or {9 
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the expenses of the said boat, from the first of Sep- 
tember instant. The said parties of the first part 
do bind themselves, as aforesaid, (provided the said 
parties of the second part do pay as aforesaid, or 
cause to be paid, the said sum of three thousand five 
hundred dollars, to the satisfaction of the parties of 
the first part,) to make good and legal title to the par- 
ties of the second part, to the one half of the said 
steam-boat, as aforesaid, at the custom-house, in Mo- 
bile, or as soon as the parties of the second part thereaf- 
ter may make demand. Now, if the parties comply, 
this obligation to be void—otherwise, &c. Signed 
and sealed.” 

The defendants also gave in evidence a record of a 
suit in this court, wherein Sims & Scott were plain- 
tiffs, and Larkin Hammond and John W. Donaldson 
were defendants. This suit was an action of assump- 
sit, commenced on the twenty-third of September, 
eighteen hundred and twenty-nine, and was to recov- 
er on an instrument of writing, as follows: 


“ $3,500 00.—F rom the first day of December next, 
until the first day of June following, we promise to 
pay Sims & Scott or bearer, thirty-five hundred dol- 
lars—to be discharged in freight, during the ensuing 
winter and spring, at the lowest cash prices. Value 
received, this 9th day of September, 1828. 

“ Jno. W. Donaldson. 
“ Larkin Hammond.” 


This suit was on the eleventh of October, eighteen 
hundred and thirty-two, determined as follows: a 
demurrer of defendants to the declaration of the plain- 
tiffs, was sustained, and leave given the plaintiffs to a- 
mend ; which they declined doing, and thereupon 
they took a non-suit. 

It was further proved, that previously to the sale by 
Sims & Scott, of their interest to Hammond and Do- 
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naldson, Hammond was the captain of the Warrior, 
and Donaldson was the clerk: that they had been 
so for some time previous, and continued in the same 
stations after the sale, and until the time of the loss. It 
was further proved, that Sims & Scott were a wealthy 
firm, and were men of responsibility, residing in Tus- 
kaloosa: that the defendants Jones and Horner were 
so likewise, residing in Mobile ; and that Larkin Ham- 
mond and John W. Donaldson had no property what- 
ever, except their interest in the Warrior, and were 
not otherwise responsible persons: Also, that the 
Warrior was at ‘T'uskaloosa, when the sale was made 
by said Sims & Scott, and that she was on her second 
or third trip down to Mobile, when she sunk, after the 
sale to Hammond and Donaldson. There was no 
other evidence offered of the shipment of the cotton, 
than the bill of lading, and no cther evidence offered 
of the title to the cotton, or whose property it was, ex- 
cept the production of the bill of lading, which was 
given as aforesaid. 

There was no evidence of any partnership, between 
the defendants, or any of them, except such as might 
in law, arise, from the proof of the joint-ownership, as 
stated above; and there was no evidence, that Wil- 
ham Jones, jr., or Benjamin Horner had notice, or 
that they knew of the transfer made by Sims & Scott, 
to Hammond and Donaldson, except the presumption 
arising from the terms of the sale. 

The foregoing was all the evidence introduced on 
the trial of the cause, and upon that evidence the de- 
fendants requested the court to charge the jury : 

1. That if the jury should find, that there was no 
other evidence of title or ownership of the cetton, in 
Sims & Scott, than that arising from the bill of lading, 
the action could not be sustained in their name. 

2. That if the jury found that there was no evi- 
dence that William Jones, jr., and Benjamin Horner 
had notice of the sale of the interest of Sims & Scott, 
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to Hammond and Donaldson, they could not be con- 
sidered as chargeable as co-partners with them in 
this case, in freighting; and that if they were not such 
co-partners, the plaintiffs could not recover against 
them. 

3. That if the jury should believe, from the evidence, 
that the cotton was shipped under the special agree- 
ment made with Hammond and Donaldson, and that 
the amount of freight should go in discharge of the 
debt incurred upon the purchase of the interest of 
Sims & Scott, in the boat, the defendants, Jones and 
Horner would not be responsible for the loss. 

4. That if the jury believed that Sims & Scott sold 
to Hammond and Donaldson, their share in the boat, 
as specified in the bond or contract, and that they 
shipped the cotton, on the boat, under the agreement 
for freight, and that this was unknown to the other | 
owners, no visible change appearing in the officers of 
the boat, or her condition—the plaintiffs could not main- 
tain their action against the defendants as charged. 

5. That if the jury believed that there was no oth- 
er evidence of co-partnership in freighting, than 
that arising from the proof of joint- ownership, they 
should find for the defendants. 

All of which several instructions the court refused 
to give ; and did instruct the jury— 

That the bill of lading, in this case, was sufficient 
euidence of the title, in : this action, to the cotton, to 
enable them to maintain an action in their own names: 

That Sims & Scott had the full right to sell their 
share in the said steam-boat to whom they pleased, 
and that they were not bound to give to the other 
joint-owners, any notice of such sale, there being no 
evidence of their being under any contract restraining 9 
them from so doing. 

That having sold their interest to Hammond and 
Donaldson, as shewn by the contract in w riting, or 
bond, they stood in the same light as strangers, in all 
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respects; and that having shipped cotton, the defen- 
dants were liable to dow, if liable at all, precisely as 
they would be to any other shippers or freighters, 
notwithstanding the particular nature of the sale, or 
that Jones and Horner had no notice of the said sale. 

That the defendants were chargeable as co-partners, 
by reason of their being joint-owners; and that the 
liability to be charged as co-partners, was the conse- 
quence of their joint-owncrship, in respect to the 
freight and liability for losses, without any further or 
special evidence of co- partnership. 

The defendants objected to the sufficiency of the 
evidence of their being joint owners, as to Jones and 
Horner, on the ground, that they were shewn to be 
owners at a previous time, and not proved to be so, at 
the time of the shipment and loss. But the could rul- 
ed, that the plaintiffs, having proved their joint-own- 
ership at a previous time, it was incumbent on the de- 
fendants to shew that their ownership had ceased. 

To all which opinions and decisions of the conrt, 
and refusal to instruct the jury as requested by the 
defendants, the defendants excepted, &c. 

And the plaintiffs in error, at the present term, as- 
signed for error— 

1. That the court below erred, in refusing to give 
the several charges asked to be given, and also in the 
several charges given, which ought not to have been 
given. 

2. Judgment final should have been rendered for 
the defendants on the demurrer, and the court erred, 
in permitting plaintiffs to amend their declaration, by 
striking out the fifth count. 

3. The jury having rendered a verdict for John 
Jones, one of the defendants below, judgment should 
have been rendered for all the defendants. 

4. The court erred, in rendering judgment against 
William Jones, jr., Benjamin Horner, and Larkin 
Hammond, part of the defendants, on the verdict of 
the jury. 
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Peck, for the plaintiffs in error, contended— 

1. The plaintiffs were consignors, and gave in evi- 
dence a bill of lading, but no other evidence of title 
_to cotton shipped, and there was no rule of law clear- 
er, than that the action shonld have been brought by 
the consignees.—1 Peters’s Rep. 386,445; 1 Ch. Pl. 
6, 7; 5 Petersdorff, 167; Jones on Bailments, 107, 4 
« 1; 6 Serg’t & Rawle, 429; 5 English Common Law 
Rep. 283. 

2. The Court below had charged, that joint-owner- 
ship in a vessel, made plaintiffs partners, per se, with- 
out any other evidence of partnership; and plaintiffs 
insisted the char ge was erroneous, and that they were 
not liable, as co- partners in the action.—14 Johns. Rep. 
318; Gow 5, 270; 17 Johns. 535; 3 Kent’s Com. 16, 
17,151, 154, 155; 15 Mass. 370; 1 Johns. Rep. 112; 
6 Pickering, 335; Collyer on Partnership ; 2 Ves. & 
Bea. 244; 20 Johns. Ch. Rep. 636. 

3. There was no sufficient evidence of defendants, 
Jones & Horner’s being part owners, at the time of 
the loss. ‘The only evidence offered, was that several 
years previous to the loss, they admitted they were 
part owners, which the court ruled to be sufficient, 
and now the plaintiffs in error contended, that it was 
necessary to have proved them owners and copart- 
ners at the time of the loss,or they could not be liable 
in this action. 

4, It appeared also, there was a special agreement 
between the debendanes } in error, with Hammond and 
Donaldson, by which the defendants had sold to Ham- 
mond and Donaldson, one half the boat which they 

owned before that time, and by the special agreement, 
were to be paid in freight. Plaintiffs in error, there- 
fore, contended, that inasmuch as that was a contract 
made by Sims & Scott, with Hammond, who was mas- 
ter, without the knowledge of Jones and Horner, and 
not within the scope of his authority, as master, it 
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should be considered as a contract of the master on- 
ly, not binding on the owners—and Hammond and 
Donaidson, shone, liable for its performence.—15 Mass. 
372, 3; 1 Johns. Rep. 111; 14 Johns. Rep. 318 ; Gow 
5, 270; 17 Johns. Rep. 535; 1 ib. 112, 114; Abbot on 
Shipping, 98 ; 1 Taunt. 391; 2 Wash. C. C. Rep. 297; 
19 Johns. Rep. 235; 11 Mass. Rep. 99; 2 Camp. 529; 4 
a 456; 3 ib. 495, 501, 503. 

. There being a verdict re John Jones, one of the 
seit charged on a joint contract, judgment should 
have been for the defendants.—Abbot on Shipping, 
82, 83. 

6. Judgment should have been final tor the defen- 
dants on the demurrer.—F rst, because there was a 
misjoinder of liabilities; in charging the defendants as 
joint-owners and as co- partners ; and second, because 
some of the counts were in assumpsit, and some in 
case—which misjoinder was not amendable, &c.— 
School Commissioners vs Aiken, in this court; 1 Ch. 
Pl. 548; Gould on PI. ch. 4, 98, page 219. 


Porter, for the defendants—did not feel disposed to 
argue such of the points in the case, as had already 
been determined in the case of Pitcher vs. Jones, and 
passed upon by the opinion of the court. That case, 
he appr ehended, had determined ev ery point which 
arose here, with the exception of three positions ta- 
ken by the plaintiffs in error, which he should imme- 
diately advert to, and which were— 

First.—The conclusiveness of the bill of lading. 

Secondly.—The right of defendants in error, as 
consignors, to bring the action. 

Thirdly.—The striking out of the fifth count in 
their declaration. 

1. The question of the right of Sims & Scott, to 
bri ing the action in this case—they being the consign- 
ors of the cotton lost—merged in it, that i in relation to 
the bill of lading. If, as consignors, the suit was well 
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brought, it surely resulted that the bill of lading was 
conclusive: it was the highest evidence of the con- 
tract between the parties: it was executed to the 
plaintiffs below, by the defendants ; and stipulated for 
the performance of an act, of which it only was the 
proper and conclusive evidence—because the best. 
[f Sims & Scott should be held capable of maintain- 
ing the action, brought by them, they must prove the 
contract on which the action is founded: and they 
could not sustain it by parol, so long as the bill of lad- 
ing was in existence. Under the bill of lading, no 
rights attached to the consignee, if the latter had no 
claim to the goods stipulated to be conveyed : but if 
exclusively entitled to the action here, the bill of lad- 
ing would be the best evidence of his right to receive 
them ; and in cases where he might have his action 
for the goods, such action could not be sustained, but 
by the production of the bill of lading, or proof of its 
contents, if lost. 

Again: All suits founded on written agreements, to 
do a particular act, must be sustained by their pro- 
duction, if not detroyed. ‘The principle that parol 
will not establish written evidence of contracts, was 
one of the admitted maxims of jurisprudence. Then, 
was net a bill of lading the written evidence of the 
contract to convey goods for hire? If it be, then such 
written testimony must be sued on in the name of him 
to whom executed. Hence, it resulted, that the ad- 
missibility and conclusiveness of a bill of lading, like 
all other written contracts, depended upon the person 
who brought the action ; and the right of any one to 
bring it. That it would be conclusive, in actions 
brought by the proper party, is apparent, from nume- 
rous authorities.—1 Saund. P. & E. 329—Brown vs. 
Hodgson, 2 Camp. 36—2 Starkie’s Ev. 637—Strange, 
1127—3 Taunt. 305:—Where, upon a policy of insu- 
rance, bill of parcels is conclusive. If then, where 
one had the right to sue. the bill of lading would be 
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conclusive, he was brought to the point, whether in 
this case, the proper party had sued. 

2. The question whether the consignor or consignee 
of goods shipped, had the right to sue generally, was 
one not yet settled by the authorities so numerously 
thrown into the scale on either hand. The courts, in 
fact, so variant were the decisions, had refused of late 
years, to moot the question as a general one; or to 
decide it by numbering the strength of authorities ; : 
and had invariably determined it, in reference to the 
particular circumstances of each case. If, however, 
it was to be determined here, by the preponderance 
of authority,—he presumed defendants could array a 
number equal to that of their opponents. If to be de- 
termined according to the customs of the mercantile 
community, as recognised by the English courts, then 
he thought, they could shew, that commercial customs 
deserve an adjudication favorable to defendants. If 
to be decided upon the merits of the case, defendants 
could shew they were within a rule which would sus- 
tain the action. 

In the case of Potter vs Lansing, the whole law, 

upon this subject had been reviewed, by a jurist of 
our own country; and the general doctrine pervading 
the entire decisions, established the principle, that it 
was necessary to bring an action for goods lost, in the 
name of the consignee, only in cases where the goods 
reach the destined port, where the consignee resides; 
and the consignee has some special interest in the 
goods shipped to him. Some special interest, to be 
sure, would be presumed, where the goods were ship- 
ped for, and on account of the consignee, he payin 
freight, and where that appeared in the bill of lading. 
But it had invariably been held, in the English courts, 
that where it prima facie appeared that the consignor 
was the owner, the freight was to be paid by him; and 
that where there was a privity of contract between the 
consignor and the freighter, then the rule had always 
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been to require the action in the name of the consign- 
or. Incases where the courts had presumed an inte- 
rest in the consignee, it had been ex necessitate rei: 
where it appeared that the consignor resided beyond 
seas, and that the consignee was the usual agent: and 
even there the courts would require some shewing, 
that the consignee had a right, from the face of the 
contract, to sue—and to that effect were numerous au- 
thorities,—1 Saun. P. and Ev. 318; 1 Johns. Rep. 215; 
6 Cranch, 338 ; 17 Johns. 234; 4 Mass. 115; 7 1b. 297; 
2 Saund. Evid. 200; 1 Johns. 229; 1 ib. 1; 8 Cranch, 
317, 327, 328; 9ib. 183; 8 ib. 359; 1 Wheat. 25; 1 ib. 
208, 212; 6 Serg’t. & Rawle, 429; 5 Burr. 2680: 1 
D. & East. 659 ; 5 ib. 649; 3 Camp. 321; 12 Mod. 156; 
3 Salk. 290; 3 Barn. & Ald. 277; 1 Camp. 369; 8 T. 
R. 330; 3 Bos. & Pul. 584; 3 Selw. 339; 2 Saund. 47; 
Moore vs Sheridine, 2 Har. & M’Hen. 453; Shalzel vs 
Hart, 2 Marsh, 192; Ferguson vs Chappel, 3 ib. 401. 

But, throwing aside, from an influence in the 
case, the weight of authorities, and how stood the 
question, on the reasoning of the commercial law.— 
Commercial rules must depend, for their construction, 
on’ reason, and that reason must be applied to the usa- 
ges and necessities of each community. There 
would be little reason in settling a question here, up- 
on the commercial law of England, if that law would 
be entirely inapplicable to the usages of this country. 
There were then, no such relations existing in any of 
the commercial countries of Europe, as existed here. 
The consignors and consignees of preduce, in this 
country, were sui generis. Here, the consignors of 
produce were almost always the owners. Not so, the 
consignee of goods éo the interior. 

In the latter case, the goods shipped to the interior, 
were purchased, and shipped for and on account of 
the consignee; and the produce received from the in- 
terior, was received for and on account of the consign- 
or, who was the owner: and if sold by the consignee, 
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the sale was made only in the capacity of a factor, and 
the proceeds placed to the credit of the consignor.— 
Here, the consignee of produce was always the mere 
receiving and forwarding agent of the consignor— 
having no interest either direct or contingent, in the 
article shipped to him. But this was, by no means, 
the relation existing in Europe. There, there were 
no classes of receiving and forwarding agents, as with 
us, from the interior to the sea-port ; and every ship- 
ment made was of goods purchased by the consignor, 
for the use of the consignee: hence, the interest that 
vested in him, and rendered him the proper person, 
to bring the action. 

In every decided case, so far as his discovery went, 
where the principle had been determined, that the 
consignee should bring the action, the consignor had 
inv ariably been the purchaser for the consignee: and 
no case, he thought, could be adduced, wees the 
right of action had been thus held, when the matter 
consigned, had been produce from the interior, ship- 
ped for the mere object of asale by the consignee.— 
According to all custom and all law, the suit ought to 
be in the name of him in whom vans the legal inte- 
rest. That interest had been determined to vest in 
the consignee, wherever the consignor made the pur- 
chase for him, and shipped at his risk, and to his ac- 
count. But, it never had been held, that any interest 
vested in a factor, receiving produce from the owner, 
only so far as its protection from the act of strangers 
would be concerned, in the absence of the owner. And 
that interest determined as soon as the owner was in 
a situation to take care of his property. If sold, the 
proceeds were a trust fund, which might be attached 
by the owner; and the factor could pass no legal es- 
tate, except through instructions, derived either im- 
pliedly or ieptcsaly, from his principal. 

If, however, in order, to maintain an action, it be 
necessary for ee consignor, to shew the whole inter- 
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est in himself, and none in the consignee, by the cir- 
cumstances of each particular case, then, defendants 
contended, that this was one of a “description which 
conclusively shewed these facts. The cotton was 
shipped to the consignee, as a mere factor for, and on 
account of the consignor, the owner. ‘Through all 
the circumstances of the case, ran the positive recog- 
nition of the parties, that Sims & Scott were the own- 
ers. But, the most material fact was, that Sims & 
Scott were alone responsible for the freight. And, in 
fact, no presumption existed, but that the whole en- 
tire interest was in Sims & Scott, and that none vest- 
ed in the consignees; 

In the third place, as to striking out the fifth count. 
If the count was wholly foreign to the cause of action, 
the demurrer was not proper. ‘The motion ought to 
have been to strike out.—1 Term Rep. 274; 2 Saund. 
117, note e,n. 2; 1 Wilson, 248 ; 2 ib. 321; 4 Stewart 
& Porter, 328 ; 12 Petersdorff, 650; 9 ib. 375; 12 ib. 
13. If the plea was not wholly inapplicable to the 
action, then this court would not control the discre- 
tion of a court below, as to amendment.—Jennins vs 
Newman, 4 Term Rep. 347; 12 Petersdorff, 650; 9 ib. 
375,404; Curtis vs Davis, 2 Lev. 110; 2 Caine’s R. 
216; 1 Chit. P. 229, 231, 236; ib. 44 and notes. 


COLLIER, C. J—The questions of law presented 
in this case, arise mainly out of the judgment, upon the 
demurrer of the plaintiffs in error to the declaration of 
the defendants, and a bill of exceptions taken at the trial. 

The bill of exceptions sets out a bill of lading sign- 
ed by the master or purser of the steam-boat Warrior, 
from which it appears that the defendants shipped 
from Tuskaloosa on that boat, bound thence to Mo- 
bile, to Messrs M’Losky & Hagan, (at the latter place,) 
one hundred bales of cotton, the consignees paying 
freight therefor, at one dollar per bale. 

It was proved, that the ‘Warrior, with her cargo, 
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was lost in the ‘ombeckbee river, on her downward 
passage, by a collision with the steam-boat ‘Erie, un- 
der circumstances of negligence, on the part of the 
officers of the former boat. 

It was shewn that the plaintiffs in error were the 
owners of the ‘Warrior, and that the defendants had 
been part owners of that boat, until some time previ- 
ously, when they sold their interest therein to the 
pls aintiffs, Hammond and Donaldson, for thirty-five 
hundred dollars, payable im freight: That Hammond 
and Donaldson stipulated with the defendants, that 
they might ship as much as two hundred bales of cot- 
ton, on the ‘Warrior, each downw oe passage to Mo- 
bile, and pay the freight by crediting the amount 
thereof, on Hammond and Donaldson’s note, for the 
purchase of their interest in the boat. 
~ ‘The plaintils in error moved for several instruc- 
tions by the judge to year ah which it will be unne- 
cessary to notice, as they sufficiently appear in the in- 
structions elven. 

eC court instructed the jury— 

. That the bill of |: dine was sufficient evidence, 
shat it the defendants were the owners of the cotton 
shipped by them, to entitle them to an action for its 
loss. 

That the defendants without some contract to 
restrain them, had the right to > sell their interest in the 
‘Warrior, to whom they pleased, and that they were 
not bound to give notice oa a sade to the other joint- 
owners. : 

That, havine sold their interest to Hammond 
and Donaldson, as shewn by their contract in writing, 
they stood in the same light as strangers in all re- 
spects,—and that hav Ino shipped cotton, the ~P laintifls 
in error were liable, if at all, precisely as they would 
be to any other ship pers or freishters, notwithstand- 
ing the terms of the contract of sale, or the want of 
notice to Jones and Horner. 
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4 That the plaintifls in error being joint-owners, 
were chargeable as co-partners, and their lability to 
be thus charged, was a consequence of their joint- 
ownership, in respect to freight and liability for losses, 

5. The plaintilts objected to the sutliciency of the 
evidence of Jones and Horner's being joint-owners, 
on the ground that they were shewn to be owners at a 
previous time, and not proved to be such, at the time 
of the shipment and loss. ‘The court, however, deci- 
ded, that their joint-ownership being shewn to have 
once existed, it was incumbent on the plaintiffs, to 
shew that it had ceased. 

The jury found a verdict in favor of John Jones, 
and against the other defendants in the Circuit court, 
and judement was rendered in pursuance to their 
finding. 

1. The instructions given by the judge of the Cir- 
cuit court to the jury, upon the first point, were doubt- 
less founded upon the assumption, that the right of 
property remained with the consignor. For it is a 
general rule of law, that the party on/y,in whom the 
legal interest is vested, can maintain an action, for an 
injury to property.* 

That the contract between the consignor or ship- 
per and the carrier of goods, may be so framed as to 
continue the property in the former, can not be ques- 
tioned ; but if the contract be in the ordinary form of 
a bill of lading, by which one man agrees to have re- 
ceived of another some article of merchandize, to be 
delivered to a third, who is to pay the freight, the title 
by the shipment, co instanti, passes to the consignee.t 
Dutton vs Solomonson;t Mussen vs Price et al.3§ Brown 


* Jeremy’s Law of Carriers, 123; Jones on Bailments, 107, h. 
t Jeremy’s Law of Carriers, 4. 

{3 Bos. & Pal. 583. 

§ 4 East. Rep. 147. 
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vs Hodgson;* Cook vs Ludlow;} Godfrey vs Furzo;} Snee 
vs Prescot;§ Groning vs Mendham;\\ Sargent vs Mor- 
ris; Joseph et al. vs “Knox 3** Potter vs Lansing. tt 

In Dawes vs Peck,t; the King’s Bench determined, 
that the right of property, on w vhich the action to re- 
cover for a loss i is founded, can not be allowed to fluc- 
tuate, according to the choice of the consignor or con- 
signee, so that either of them may maintain an action 
against the carrier, for a non- -deliver y of goods. The 
legal right must be certain, and depend upon the con- 
tract of the parties, and that if a consignor has plat- 
ed goods in a course of transportation, according to 
the consignee’s directions, the right to them vests in 
the latter. And to show how strict the rule is on 
this subject, Griffin vs Lang field et ux,§§ may be cited, 
which was an action for goods sold to the w ife dum so- 
la, who came of age September the twentieth. The 
goods were deliv ered to a carrier, for her, on the 
eighteenth, and reached her on the nae enty-first—and it 
was said by Lord Ellenborough, —“When the goods 
were delivered to the carrier, the property vested in 
the defendant, and she might immediately have been 
sued for their value. ‘T therefore, as she was under 
age on the eighteenth, the action can not be support- 
ed.” 

In Conard vs The Atlantic Insurance Company,||\l it 
was considered that no person but the consignee, 
strictly speaking, could transter, by an indorsement of the 
bill of lading, the legal title to the goods.—That the 
shipper, if he be the owner, and the shipment be 
made on his own account, can not, by @ mere indorse- 





*2 Camp. R. 36. 73 Barn. & Ald. 278. 
+2 New R. 119. **3 Camp. R. 320; 7 Taunt. R. 59. 
$3 P. Wms. 185-6. tt1 Johns. R. 215, 
§1 Atk. R. 248. tts T.R. 330. 
5 M. & S. 189. §§3 Camp. R. 254. 
11 Peters, 386 
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ment of the bill, pass the legal title; unless he is the 
consignee, or the goods be deliverable to his order; 
yet he may do this, by an assignment thereon, or by a 
separate instrument. ‘This conclusion is founded up- 
on the legal notion, that the bill of lading upon its face, 
indicates the consignee as the owner of the goods, it 
refers to. 

In Griffeth vs Ingleden,* the action was brought by 
the consignee of goods against the owner of a vessel, 
on which | they were shipped, to recover damages, for 
an injury they had sustained by negligence in their 
carriage. The bill of lading stated that the freight 
was “to be paid in Liv erpool,” the place of the ship- 
per’s residence ; yet the action was held to be well 
brought. Ti ehiman, Chief Justice, in the opinion 
which he delivered, s says, “In deciding on the legal 
property, the court will look to the bill of lading ; but 
in ascertaining the equitable owner, the invoices, let- 
ters of advice, and other collatteral evidence will be 
resorted to.” He cited Evans vs Martlett,t in which 
the court lay down the rule, “that if goods are, 
by bill of lading consigned to A, he is the owner, and 
must bring the action against the owner of the ship, 
if they be "lost ; but if the bill be special to be deliver- 
ered to A, for the use of B, B ought to bring the ac- 
tion; but, if the bill be general to A, and the invoice 
shows they are on account of B, A ought to bring the 
action, for the property is in him, and B has only a 
trust.” 

And even as early as 1690, in Wiseman vs Vande- 
putt,t the question arose in Chancery, between the 
consignor of goods, and the consignee, who had not 
paid for them, as to who was the lecal owner. It was 
referred toa court of law for decision, and was there 





6 Serg’t. & Rawle, 429. +] Ld. A ae 271; 12 Mod. 156. 
2 Vern. Rep. 2 
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determined in favor of the consignee; and the Chan- 
cellor determined that it was allowable, in equity, for 
the consignors to get the goods again, into their hands, 
or to prevent the « consignee from receiving them. 

In some of the cases, stress is laid upon the direc- 
tion of the consignee, to send goods by a particular 
person or conveyance, upon the supposition, that 

where specific directions are followed by the consign- 

r, the delivery of goods to the carrier, vests the ti- 
mg in the consignee. But, upon principle, as well as 
authority, it is believed; that this: circumstance can 
have no influence in determining who is the legal 
owner ;* Vale vs Bayle.t 
| if goods are directed to be sent to any particular 
| place, “and the mode of conv eyance, the person or the 

vessel, by whom they are desired to be sent, are not 
pointed out by the consignee, it must be sendionabinns’ 
that the consignor has a discretion entrusted to him, 
, restrained only by the adoption of some one of the 
| most usual modes of conveyance. And that in either 
ease, whether the shipment be made under special di- 
rections, or the discretion of the consignor, a legal] 
right of property vests in the consignee, upon delive. 
ry to the carrier, who becomes the consignee’s agent.} 
: It will follow, from what has already been said, that 





| no act need be done by the consignee, in order to in- 
— vest him with the legal titke—that the bill of lading, 
—-— (if this be the only evidence offered, to the point,) 


will be decisive, and supposes every thing that is es- 
, sential to complete the consignee’s right. 


' Notwithstanding property is thus absolutely vested 
' in the consignee, by delivery to a carrier, there yet 
, remains with the consignor, the right of resuming it 





*4 East. Rep. 147, supra. 

| Cowp. 294; 5 P. Wms.185,6; 1 Atk. Rep. 248: 2 New R. 119; 3 Bom 
& Paul. 582. 

t Jeremy's Law of Carrier 
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again, under some circumstances, before it actually 
gets into the possession of the consignee. ‘This is 
called the right of stoppage in transitu, and when ex- 
erted, revests the property in the consignor, as much 
as if he had never parted with the possession. This 
" right was originally adopted in courts of Equity;* and 
being founded upon principles of equity and natural 
justice, is now established in courts of law.t It is ex- 
ercised when goods have been sold and not paid for, 
by reason of credit being given or otherwise, and the 
vendee, to whom they have been consigned, becomes 
insolvent—and, as its designation indicates, exists on- 
ly during the ¢ransit of goods, and ceases when they 
come into the possession of the buyer. 

Whether the fact of the consignor’s stipulating with 
the carrier to pay him freight, constitutes such a fea- 
ture in the bill of lading, as continues in the consign- 
or the legal title to goods, is a question upon which 
there is not uniformity in judicial decision;} Aing et al. 
vs Meredith;§ Davis & Jordan vs James;\\ p Sac vs Wil- 
son.§ And in as much as it can not be material, in 
the ulterior progress of this case, to decide it, we will 
leave it for future adjudication. 

Having shown, that where a carrier undertakes, by 
a bill of lading, to deliver goods to a consignee, he pay- 
ing freight, the legal title, immediately upon their re- 
ceipt, vests in the latter, let us inquire whether this is 
a conclusion of law, or whether it is not rather a pre- 
sumption, subject to explanation, and to be removed 
by proof. 

In The Maryland Insurance Company vs Ruden’s ad- 
ministrator,** it was held, that the bill of lading was 





*1 Atk. R. 245; 2 Vern. R. 203; Ambler’s R. 399. 
18D. & E. 334, by Grose, Justice, and 5 East. 180. 
$6 Serg’t & Rawle, 429, 

§2 Camp. R. 639; 3 Camp. R. 321; 8 D. & E. 330. 
5 Burr 2680. 

{1 T. R. 659. **6 Cranch. 338. 
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not conclusive as to the ownership of goods. In Co- 
nard vs the Atlantic Insurance Company,” it was deter- 
mined, that the shipper, ¢f he be the owner, and the 
shipment be on his own account and risk, may, by an 
assignment made on the bill of lading, or a separate 
instrument, pass the legal title to goods. And to the 
same effect is De Wolf vs Harris;t Nathan vs Giles;t 
Moore vs Sheredine§ As to the inconclusiveness of @ 
bill of lading, see also, Barrett et al. vs Rogers. 

The inference frum these cases, is, that the bill of 
lading is not so conclusive upon the question of own- 
ership, as to inhibit the introduction of all proof to 
that point. This is deducible, from the right of a 
shipper, on his own account and risk, to make an as- 
signment of a legal title to goods, though the bill of 
lading prima facie, pointed to the consignee as en- 
titled to them; for, as he can transfer no other title 
than he had, to pass the legal property, he himself 
must have retained it, notwithstanding the consign- 
ment. 

But, if this question was 7es integra, we might call, 
in aid of our conclusion, the usage of trade. It is 
well known, that in a majority of instances, where 

country produce is shipped from the up country, to 
market, the shipment is made on the account and risk 
of the shipper,—that the consignee is merely his fac- 
tor or agent, with instructious either to sell or re-ship. 
Such being the course of trade, it should have a pow- 
erful influence in determining our judgment, if the 
question was one of doubt. 

2. The right of the defendants to sell their inter- 
est in the ‘Warrior,’ to Hammond and Donaldson, was 
determined affirmatively, in Jones et al. Pitcher & Co. 





"1 Peters, 445. §2 Har. & M’Hen. 453. 
+4 Mason, 515. 7 Mass R. 297. 
5 Taunt. 558. 73 Stew. & Porter. 168. 
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a decision, which, on this point, we are willing to fol- 
low. 

3. It was, doubtless, intended, by this exception, to 
raise the question, whether the plaintiffs could be 
charged for a loss by the defendants, in their ship- 
ment of cotton, in as much as Hammond and Donald- 
son had stipulated with them, that they might ship as 
much as two hundred bales on the ‘ Warrior,’ each 
downward passage, and pay the freight by giving 
them a credit for the amount thereof, on their note 
for the purchase of the defendants’ interest in the 
boat. 

This question, we, think, is not presented by the evi- 
dence recited in the bill of exceptions. 

It is not pretended that the shipment was made 
under the stipulation contained in the contract of sale; 
the plaintiffs deny that it was made on account of the 
defendants—and, the bill of lading, which is certainly 
prima facie evidence of what it contains, vests the le- 
gal title in the consignee, and requires the freight to 
be paid by him. The question is then, abstract from 
the proof, whether the defendants are, by their con- 
tract, confined to the liability of Hammond and Don- 
aldson, or may also charge the other joint owners with 
them,—and, being abstract, we waive its examination, 
the more especially as it was not discussed in the ar- 

ment. 

4, The mere fact of being joint-owners of a vessel, 
does not make the parties liable as co-partners: the 
liability of the owners is consequent upon its employ- 
ment. And if the owners of a vessel are not concern- 
ed in its navigation, they can not, upon the ground of 
ownership, be charged for the loss of goods shipped 
on board of it; but if they are entitled to its ear nings, 
and jointly liable for losses, they may be regarded as 
partners, so far as it relates to all liabilities incurred by 
the injury or destruction of the vessel.—Jones et al. vs 
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Pitcher § Co.* And this we understand to have been 
the charge of the Circuit judge, to the jury, though it 
is not so clearly stated in the bill of exceptions as 
could have been desired. 

5. There is no error in this charge to the jury, that 
if the joint-ownership of Jones and Horner was shown 
to have once existed, its continuance may be presum- 
ed, unless it should be proved that it had ceased.— 
This is clearly in accordance with the analogies of 
the law, and does not impose a task of difficulty upon 
the plaintilts ; for if there had been a severance ef in- 
terest, or a sale of a joint-interest, it might be shewn 
either by documentary proof, by parol evidence, posi- 
tive in its terms, or else by a state ot circumstances, 
incompatible with a continued ownership. 

It is insisted, that the judgment on the demurrer to 
the declaration should have been final,—that there be- 
ing a mis-joinder of counts, no amendment was al- 
lowable: We think differently; and have no doubt 
but our stautes of amendment authorised a new de- 
claration to be filed in confirmity to the writ. 

It was clearly regular, to render a judgment against 
the defendants, who were char ged by the verdict of 
the jury, though one of them was discharged. Joint- 
owners of vessels are cle arly embraced within the 
equity of our statute of eighteen hundred and eigh- 
teen, in regard to partners.t 

Having “considered all the questions properly pre- 
sented in this case, our conclusion is, that the judg- 
ment must be reversed and the cause remanded. 





*3 Stew. & Porter, 135. t3 Stew. & Porter, 135. 
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EVERETT et al. vs THE UNITED STATES. 


1. The cashier of a bank, in the course of his ordinary duties and 
by virtue of the general power appertaining to his office, has 
aright to transfer the paper securities of the bank, in pay- 
ment of the bank debts. 


2. Nor is it necessary that the inducement for an indorsement of 


such paper, by a cashier, should appear : courts will presume, 
in the absence of proof to the contrary, that the transfer has 
been properly made. 


3. But this inference would not be conclusive: and a party 


would be authorised to controvert the fairness of such trans- 
fer, by shewing that it was not made in the regular course 
of business, but in prejudice of the rights and interests of the 
bank—and thus defeat the effect of a transfer to an assignee. 


4. How far a common seal may be necessary, to authenticate 


the acts of a corporation—quare? 


5. But, while a corporation must in general act through its com- 
mon seal—it may appoint an agent, whose acts, within the | 
sphere of his powers, would be valid without a seal. 


6. An arrangement between a creditor and the debtor, whereby 
time is given to the latter, can not prejudice the sureties—no 
evidence being produced, shewing a knowledge of, or acqui- 
escence on the part of the sureties, to such arrangement. 


7. So, where a bank made an arrangement with its debtor, by 
giving time, and there was no evidence of a knowledge of 
the matter by the sureties, it was held to be erroneous for a 
court to charge, that from the acts of the bank, a jury might 
infer a knowledge of the arrangement, made with the debtor, 
by the sureties. 
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8. The approval by a corporation of the acts of one, acting as 
its agent, makes those acts valid, whether authorised by 
a delegated authority. 


Assumpsit in the Circuit Court of Mobile county, 
on a note of the following tenor, to wit: 


“$5,162 50.—Ninety days after date, we, George 
Fisher as principal, and Robert G. Haden and John 
F. Everett, as securities, do jointly and severally pro- 
mise to pay, to the President, Directors and Compa- 
ny of the Tombeckbee Bank, the sum of five thou- 
sand one hundred and sixty-two 50-100 dollars, ne- 
gotiable and payable at the said Bank, at St. Stephens, 
for value received.—As witness, our hands, this 10th 
day of March, 1820. 

[Signed,] “Geo. Fisher. 
“R. G. Haden. 
“Jno. F. Everett.” 


Which note had been assigned to the United States. 

The United States of America, by their attorney, 
complained of Robert G. Haden and John F. Everett, 
being in custody, &c., of a plea of trespass on the case. 
For that whereas, theretofore, to wit, on the tenth day of 
March, inthe year of our Lord, one thousand eight hun- 
dred and twenty, the said defendants, together with one 
George Fisher, who was not sued in that action, made 
their certain promissory note in writing, bearing date 
the same day and year aforesaid, and then and there 
promised to pay, ninety days after the date thereof, 
jointly and severally, to the President, Directors and 
Company of the Tombeckbee Bank, the sum of five 
thousand one hundred and sixty-two dollars and fifty 
cents, for value received, negotiable and payable at 
the said Bank, at St. Stephens—and then and there de- 
livered the said promissory note, to the said President, 
Directors and Company ; and the said President, Di- 
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rectors and Company, to whom, or to whose order 
the payment of the said sum of money, mentioned in 
the said note, was thereby to be made, afterwards, and 
before the payment of the said sum of money, men- 
tioned in the said note, or any part thereof, and be- 
. fore the time appointed by the said note, for the pay- 
ment thereof, to wit, on the day and year afores said, 
at the county aforesaid, assigned the said note, and 
by that assignment, ordered and appointed the con- 
tents of the said note, to be paid tothe said plaintiff 
—and then and there delivered the said note, so as- 
signed, to the said plaintiff—of all of which said 
several premises, tlie said defendants, afterwards, 
to wit,on the same day and year aloresaid, ut the 
county aforesaid, had notice —by means of which 
several promises, and by force of ‘the st: tute, in such 
case made and provided, the said defendants then and 
there beceme liable to pay to the said plaintiff, the 
said sum of money mentioned in the said note speci- 
fied, and of the said assignment; and being so liable, 
they, the said defendants, ; in consideration thereof af- 
terwards, to wit, on the same day and year aforesaid, 
and at the county aforesaid, undertook, and then and 
there faithfully promised to pay tothe said plaintiff the 
said sum of money, in the said promissory note men- 
tioned and specified, according to the tenor and eflect 
of the said promissory note, and of the said assign- 
ment. 

And the said plaintiff averred that afterwards, to wit, 
on the eleventh day of June, in the year of our Lord 
one thousand eight hundred and twenty, to wit, at the 
county aforesaid, the said promissory note, so assign- 
ed, as aforesaid, was duly presented and shewn at the 
said 'Tombeckbee Bank, at St. Stephens aforesaid, for 
payment thereof, and payment of the said sum of mo- 
ney therein specified, was then and there duly re- 
quested, according to the tenor and effect of the said 
promissory note, and of the said assignment—but that, 
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neither the said defendants nor any other person or 
persons, on behalf of the said defendants, did, or would, 
at the said time, when the said promissory note, so in- 
dorsed, as aforesaid, was so presented and shown for 
payment, as aforesaid, or at any time before or after- 
wards, pay the said sum of money therein specified, or 
any part thereof—but wholly neglected and refused 
so to do, and still did neglect and refuse so to do—al- 
though thereto often requested,—to the damage of 
said plaintiff, of ten thousand dollars; and therefore 
brought suit, &c. 

And the said defendants, by their attorneys, came 
and defended the wrong and injury, &c., and for plea, 
said that they did not assume and promise, in manner 
and form, as the said plaintiff in the said declara- 
tion had alleged—and of this they put themselves upon 
the country. And for a further plea, in this behalf, 
the said defendants said, actio non, &c., because, they 
said the said defendants had not undertaken and pro- 
mised, at any time within six years, next before the 
commencement of this suit—and this they were rea- 
dy to verify: wherefure they prayed judgment, &c. 
And for further plea in this behalf, the said defen- 
dants said actio non, &c., because they said that they 
did not, at any time within six years, next before the 
transfer of the said promissory note, declared on from 
the Tombeckbee Bank to the present plaintiff, under- 
take and promise, in manner and formas the said plain- 
tiff had above thereof complained against them—and 
this they were ready to verify: wherefore they pray- 
ed judgment, &c. And for a further plea in this be- 
half, said defendants said, actio non, &c., because they 
said that they had fully paid and satisfied the said 
sum of money, in the said promisory note mentioned. 

And for replication to the first plea of the defendants, 
the plaintiff did the like. And for replication to the se- 
cond plea aforesaid, pleaded by the defendants, the 
plaintiff said it ought not to be barred from having or 
6p 22 








170 REPORTS OF CASES IN 


maintaining the aforesaid action, because it said, de- 
fendants did assume and promise to pay, within six 
years next before the commencement of this sult, to 
wit, on the first day of October, in the year one thou- 
sand eight hundred and twenty-four—and upon. this 
took issue to the country—wherefore, prayed judg- 
ment, &c. 

And for replication to the third plea, &c. the plain- 
tiff said that it ought not to be barred trom having 
or maintaining the action aforesaid, against them, 
because the said defendants did, within six years next 
before the transfer of the said note, promise and un- 
dertake to pay the same, to-wit, on the first day of Oc- 
tober, one thousand eight hundred and tw enty -four, 
and of this took issue to y the country, &c. 

And for a further replication, plaintiff denied that 
defendants had paid or satisfied the note, &c. And 
to these several replications, the defendants filed their 
similiter. 

Defendants attorney moved for an order for a sub- 

na duces tecum, to issue to John B. Hazard, cashier 
of the Tombeckbee Bank, to produce in court certain 
books and papers, to be read as evidence in this cause, 
affidavit of materiality, &c. having been filed, which 
motion was granted. And the said cause was conti- 
nued from term to term until the fall term of eighteen 
hundred and thirty-five, when the defendant, J ohn F. 
Everett, filed the following further pleas: 

And the said defendant, “John F. Everett, for a fur- 
ther plea in this behalf, for himself, separately and 
alone, by his attorney, came and defended the wrong 
and injury, when, &c.—because he said that he did 
not assume, undertake, nor promise, in manner and 
form as the said plaintiff had above complained against 
him; and of this he put himself upon the country, &e. 

And for a further plea in this behalf, the said 
John F. Everett, for himself separately and alone, 
by his attorney, came and defended the wrong and 
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injury when, &c. because he said, that the said note 
in the plaintiff’s declaration mentioned, was made 
and executed by him the said defendant, as surety 
merely, of George Fisher, who \.as principal, and 
not otherwise, and which fact at the time of the 
execution and delivery of said note, was well known 
to the said payees thereof, and the said defendant 
further said, that after the maturity of said note, and 
before the commencement of said suit, and while the 
said note was the property of the Tombeckbee Bank, 
they the said payees did give further day of payment 
to the said George Fisher, principal, and with him 
did agree, to suspend the weilleotion thereof during a 
long period . time, to wit, during one year, and did 
so give day of payment, w isheout the leave or consent 
of him this de efendant, and against his will and con- 
sent, and this he the said defendant was ready to ve- 
rify, wherefore he prayed judgment, &c. 

‘And the said United States, for replication to the 
several pleas above severally pleaded by John F. Ev- 
erett, said that it should not be barred or precluded 
from further having or maintaining the action afore- 
said, because the said President, Directors & Compa- 
ny of the Tombeckbee Bank, did not agree with said 
George Fisher, to suspend the collection of the said 
note, by any agreement for a valuable consideration, 
without the leave or consent, and against the will and 
consent, of the said defendant, and of this tock issue 
to the country, and the said John F. Everett did the 
like, &c. 

And afterwards, to wit,on the fourth day of No- 
vember in the year one thousand eight hundred and 
thirty-five, the following judgment was rendered, to 
wit :—This day came the parties by their attorneys, 
and John F. Everett one of the defendants in this 
cause, moved the court for leave to plead, several and 
separate pleas, in his case, which motion being heard, 
is by the court now here granted; whereupon ‘the said 
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pleas were filed; and thereupon the plaintiff by at- 
torneys, moved ‘the said court, that the second plea 
by him thus filed, be stricken from the record, which 
being heard, and all the matters of law arising there- 
from being fully understood, it is considered by the 
court, that the said motion be over-ruled ; and there- 
upon came a jury, who being duly elected, tried and 
sworn, well and truly to try the issue joined, upon 
their oaths, said, that they found for the plaintiff, and 
assessed the damages, at five thousand five hundred 
and seventy-two dollars. It was therefore considered 
by the court, that the plaintiff recover the sum of 
five thousand five hundred and seventy-two dollars 
by the jury assessed, and the costs in that behalf ex- 
pended. 

And the following bill of exceptions was filed, to wit: 
On the trial of this suit, the plaintiff produced and 
read im evidence, the note described in the declara- 
tion; and, to prove the assignment of the same to it, 
read an indcrsement which was on the said note,— 
which indorsement was as follows: “J. B. Hazard, 
Cash’r.” It was then proved, that said Hazard was 
cashier of the ‘Tombeckbee Bank, and that such in- 
dorsement was in his hand-writing. This was all the 
evidence offered of an assignment to the plaintiff, and 
no other evidence was offered of the authority of said 
Hazard, to make the said assignment. 

The defendant objected to this evidence, as insuffi- 
cient, to prove the authority of the said Hazard, to as- 
sign the said note, or to prove the fact of assignment, 
as alleged. But the court admitted the testimony as 
sufficient to prove these facts—to which the defen- 
dants excepted. 

In the further progress of the trial, the plaintiff of- 
fered the subjoined letter, marked A. as evidence to 
take the case out of the effect of the statute of limita- 
tions, against the defendant. The said letter was pro- 
ved to be in the hand-writing of, and signed by George 
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Fisher, who was the principal in the note sued on.— 
To the introduction of this letter, the defendants ob- 
jected ; but the court admitted the same—to which 
‘the defendants excepted. 

In the further progress of the trial, the defendants 
offered evidence, tending to shew, that the said George 
Fisher submitted a verba! proposition to the said Tom- 
beckbee bank, before the said note was assigned, to 
plaintiff, that he would transfer to them certain lands 
and land certificates, if they would give him eight 
years to pay said note, in annual instalments. This 
proposition was accepted by the bank, in the manner 
as stated in a resolution or minute of the transactions 
of the Board of Directors of said Bank. It was in 
proof, by the individual who submitted the proposition 
of said Fisher, that he never communicated to said 
Fisher, tne condition on which the said proposition 
was accepted by the said board of Directors. Said 
resolution or minute of the board of Directors is here- 
to attached, marked B. No evidence was offered, to 
shew, that the said condition was ever communicated 
to the said Fisher, or said defe ndants—nor was any 
evidence offered, of any assent of said defendants, to 
the contemplated arrangements. 

Evidence was also offered, tending to shew, that 
George 8S. Gaines received from said Fisher, a trans- 
fer of lands, and of land certificates, under his said 
proposition ; and at the time of said transfer, he gave 
to said Fisher an instrument, a copy of which is heve- 
to attached, marked C. 

Evidence was offered, to shew a sale of the said 
lands, under the direction of the. said bank, and a re- 
ceipt by it of the proceeds of the sale, before the as- 
sign nent to the plaintiff. No evidence whatever was 
offered to shew that the letter A, read in evidence, 
was written at the time it bore date, or when it came 
to the hands of the officers of the said Bank. It 


was further proved that Fisher was reputed insolvent, 
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after the year one thousand eight hundred and twen- 
ty-one, and so continued. On this evidence, the de- 
a requested the court to charge the jury— 

‘That no promise made by Geor: ge Fisher, with- 
in Mert after the cause of action accrued, or with- 
in six years next before the commencement of this 
suit, would so operate as to bind these defendants, 
or prev ent the statute of timitations from attaching or 
running ;—which charge the court refused to give, 
but charged the jury, that if a promise to pay was 
made by ‘the said George Fisher, before six years had 
elapsed from the maturity of the note, it w ould so op- 
erate as to prevent the statute from running in favor 
of defendants; and that the statute would only begin 
to run from the date of such promise. But, if the 
six years had expired, that no promise to pay by Fish- 
er could then renew the liability of the defendants,— 
to which refusal to charge, and charge as given, the 
cateedents except. 

The defendant further requested the court to 
as the jury, that the letter of George Fisher, A, 
offered in evidence as before stated, purporting to be 
dated the first of October one thousand eight hundred 
and twenty-four, did not of itself, establish the fact, 
that it was then written—That the time when the 
promise was made, was a fact to be proved by other 
evidence—which charge the court refused to give; and 
instructed the jury that the date, as well as the balance 
of the letter was before them. That they were au- 
thorised to judge from the appearance of the same, 
whether the date was genuine. If there were any 
suspicious circumstances, they could consult of them, 
and if they thought the date was improperly attached, 
they might reject the letter. But it was of itself pri- 
ma facie evidence, that it was written when it purpor- 

ted to be dated—to which refusal to charge, and 
charge as given, the defendants excepted. ° 
The counsel for the plaintiff having insisted in ar- 
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gument before the jury, that they might and should 
infer the assent of the defendants, to ihe conditions 
imposed by the bank, as set out in B, from the fact 
thet the arrangement was completed by Fisher, with 
Gaines, the cashier,—the defendants ‘requested the 
court to instruct the jury, that no assent of theirs 
could be inferred from the acts of the said bank, its 
officers, or the said George Fisher; that the defen- 
dants could be alone bound by their own acts or ad- 
missions,—which charge the court refused to give, as 
asked for—but charged the jury, that some act, or ad- 
mission of some of the defendants, would be necessa- 
ry to bind them; but that the said resolution or mi- 
pute of the were of directors of said bank, marked 
B, was before them, and that it was competent for the 
jury to infer, from the same, the assent of the said 
defendants, to the arrangements proposed and contem- 
plated, between Fisher and the bank; but that they 
were not compelled to draw such an inference—nor 
was the same conclusive—but that they could draw 
such an inference, if they thought proper; to which 
refusal to charge, and charge as given, the defendants 
excepted. And the bill of exce ptions was signed and 
sealed accordingly. 


EXHIBIT A. 

“To the President, Directors and Company of the 
Tombeckbee Bank:—Gentlemen—Having business at 
the North, and finding past of my lands, which I have 
transferred to George 8. Gaines, as trustee of said 
bank, for the use of the bank, a part of said lands en- 
tirely thrown away, by the relinquishment which will 
appear by the certificate herewith ; and w ishing to pe- 
tition Congress to permit me to have it allow ed to me, 
in the payment of other lands, which are transferred 
to the bank. And also, I transfer to the bank, a quar- 
ter section, which, at the time, was paid for by R. 
Raines; and, through mistake, lands were relinquish- 
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ed, and applied to that quarter, the North-west quar- 
ter of section twenty-six, in township seven, range 
three. This quarter I wish released to me, and I will 
transfer a fraction of six hundred and thirty-two a- 
cres, which I have sold, and will authorise the bank 
to receive the note, payable to said bank, in place of 
the quarter section, as above. It will be understood 
that I have sold it to Stephen Williams, for five hun- 
dred dollars. Should he not comply with his contract, 
the bank shall not sell it for a less sum than five hun- 
dred dollars, before the first of June next, at which 
time I am willing that all my lands, transferred to the 
bank shall be sold, if I do not pay or procure payment 
of my bank debt, and not till then. I am willing to 
transfer the certificate to the bank, and they may take 
Williams’s note, or [ will get it myself. It is my wish 
to pay the debt, and save my lands, that have been 
heretofore transferred. Respectfully yours. 
“Oct. Ist. 1824. “George Fisher.” 


“ George Fisher's notes delivereda—Wm. Crawford 
—10th June, 1838.” 


EXHIBIT B. 

“Friday, 7th September, 1821, the board of direc- 
torsmet. Present, William Crawford, President, Bu- 
channan, Malone, Ross, Lyon, Pickens, B. 8. Smoot.— 
Col. Fisher’s new proposition was laid before the 
board, and it was agreed, that on condition of his se- 
curities’ consenting to the arrangement proposed, that 
the President and Cashier be authorised to enter into 
it, and conduct it to the best advantage in their pow- 
er, for the interest of the bank.” 


And at the Fall term, one thousand eight hundred 
and thirty-five, of the court, the defendants entered a 
motion for a new trial, and having previously taken 
exceptions to the opinion of the court, on matters of 
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law arising during the trial—the court refused to en- 
tertain the motion for a new trial, unless the defen- 
dants would waive their bill of exceptions. The de- 
fendants refusing to do so, their motion was not heard; 
to which opinion of the court, the defendants, by their 
counsel, excepted, and prayed their bill of exceptions 
might be signed, &c., which was accordingly done; 
and thereupon the defendants took out their writ of 
error, &c. 


Argued by Hopkins, for the plaintiff in error. 
Sallee, contra. 


COLLIER, C. J—The defendant in error brought 
assumpsit on a promissury note, dated the tenth day 
of March, cighteen hundred and tw enty, against the 
plaintifls—by which George Fisher , as principal, and 
the plaintiffs, as his sureties, promised to pay to the 
President, Directors and Company of the Tombeck- 
bee Senk. the sum of five thousand one hundred and 
sixty-two dollars and fifty cents, ninety days after 
date. 

There were two bills of exception taken on the tri- 
al. The first states it to have been proved that the 
note was indorsed, by John B. Hazard, the cashier of 
the bank, to the defendant. To this evidence the 
plaintiffs objected, as insuflicient to pass the title in the 
note, and insisted that there should appear an autho- 
rity, to the cashier, to make the transfer. But the 
objection was overruled. 

It also appeared, from the first bill of exceptions, 
that Fisher proposed to the Bank, after the maturity 
of his note, to transfer certain lands and land certifi- 
cates to its proper officers, if the time of payment was 
extended, so as to allow him to discharge it in eight 
annual instalments—to which the President, &c. of the 
bank, assented, on terms which were not shewn to 
have been communicated to Fisher. Evidence was, 
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however, “ offered, tending to shew that George 8. 
Gaines received from said Fisher a transfer cf lands, 
and land certificates, under his said proposition, and 
at the time of such transfer, he gave the said Fisher 
an instrument, a copy of which is hereto attached, 
marked C. Evidence was olfered to shew a sale of 
the said lands, under the directions of the said Bank, 
and a receipt by them, of the proceeds of the sale, be- 
fore the assignment to the plaintiffs.” 

A letter of Fisher, dated the first of October, eigh- 
teen hundred and twenty-four, accompanying the bill 
of exceptions, was read to the jury, for the purpose 
of avoiding the effect of the statute of limitations, which 
was pleaded by the plaintifls. ‘This letter was held, 
by the Circuit court, to be good evidence for that 
purpose. 

The counsel tor the plaintiff, (defendant here,) hay- 
ing insisted in argument before the jury, that they 
might, and should infer the assent of the defendants, 
to conditions imposed by the bank, as set out in B, 
from the fact that the arrangement was completed by 
Fisher, with Gaines, the cashier. The defendants 
(plaintiffs here,) requested the court to instruct the 
jury, that no assent of theirs could be inferred from 
the acts of the said Bank, its officers, or the said 
George Fisher; that they defendants, could be alone 
bound by their own acts or admissions. Which charge 
the court refused to give as asked for—but charged 
the jury, that some act or admission of the defendants 
would be necessary to bind them; but that the said 
resolution, or minute of the Board of Directors of said 
Bank, marked B, was before them, and that it was 
competent for the jury to infer from the same, the as- 

sent of the said defendants, to the arrangement pro- 
posed and contemplated between F isher and the 
Bank ; but that they were not compelled to draw such 
an ielewence, nor was the same conclusive—but that 
they could draw such an inference, if they thought 
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proper. ‘To which refusal to charge, and charge as 
given, the defendants except,” &c. 

The paper marked B, referred to above, is part of 
the bill of exceptions, and is as follows: 

“Friday, 7th September 1821—the board of direc- 
torsmet. Present, William Crawford, President, Bu- 
channan, Malone, Ross, Lyon, Pickens, B. 8. Smoot.— 
Col. Fisher’s new proposition was laid before the 
board, and it was agreed, that on condition of his se- 
curities’ consenting to the arrangement proposed, that 
the President and Cashier be authorised to enter into 
it, and conduct it to the best advantage in their pow- 
er, for the interest of the bank.” 

The second bill of exceptions was abandoned by 
the plaintifls in error, at the argument. 

The questions of law arising upon so much of the 
first bill of exceptions, as relates to proof, in avoid- 
ance of the statute of limitations, and the charge of 
the court thereon, were not insisted on by the plain- 
tiffs,in argument. We, therefore, decline considering 
them, now—leaving them to be determined, when they 
shall hereafter arise. 

The questions proposed to be considered, are— 

1. Did the indorsement of the note in question pass 
the right of action thereon, to the defendant in er-’ 
ror? 

2. Can the assent of the plaintiffs in error, to the ar- 
rangement between Fisher, the principal debtor, and 
the President, &c. of the Bank, for an extension of the 
time of payment, be inferred from the acts of the of- 
ficers of the bank, alone ? 

1. The act incorporating the Tombeckbee Bank, 
invests “the President, Directors and Company” of 
that institution, with power, “to ordain, establish, and 
put in execution, such by-laws, ordinances and regu: 
lations, &c., as they may deem necessary and expedi 
ent for the good government of the said corporation,” 
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&c. It also provides for the appointment of a cash- 
ier, or other officers.* 

The right of the cashier to transfer the negotiable 
paper of the bank, depends upon the extent of his 
powers, as defined by the “by-laws, ordinances and 
regulations,” of its “ President, Directors and Compa- 
ny;” or else upon the duties which devolve upon that 
officer, resulting from the neture of his situation. If he 
be an agent, as most clearly he is, his authority is to be 
ascertained by the character of his agency; for, when 
this is determined, we have no difficulty in deducing 
from thence, his powers,—the law always implying 
the delegation of such as are within the scope of his 
employment. 

In Fleckner vs The United States Bank,t Mr Justice 
Story, in delivering the opinion of the court, remarks, 
“The cashier is usually intrusted with all the funds 
of the bank, in cash, notes, bills, &c., to be used from 
time to time, for the ordinary, and extraordinary exi- 
gencies of the bank. He receives directly, or through 
the subordinate officers, all moneys and notes. He 
delivers up all discounted notes and other property, 
when payments have been duly made. He draws 
checks from time to time, for moneys, wherever the 
bank has deposits. In short, he is considered the ex- 
ecutive officer, through whom, and by whom, the 
whole moneyed operations of the bank, in paying or , 
receiving debts, or discharging or transferring secu- 
rities, are to be conducted. It does not seem too 
much, then, to infer, in the absence of all positive re- 
strictions, that it is his duty, as well to apply the nego- 
tiable funds, as the moneyed capital of the bank, to 
discharge its debts and obligations.” Here is a clear 
recognition of the right of a cashier, in the course of 





*Toulmin’s Digest 41-2. t8 Wheat. 358. 
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his ordinary duties to transfer the paper securities of 
the bank, in payment of its debts. 

In the case at bar, it is true, that the inducement to 
the indorsement by the cashier, does not appear, nor is it 
considered important that it should. The right being 
clear, even without a previously expressed authority (as 
one implied from the nature of his office) we cannot sup- 
pose, without proof, that the cashier abused his powers 
by improperly transferring the credits of the bank; 
but must intend that the act was done for some legiti- 
mate purpose. And in the case already cited, “the 
court remark, that “the acts of the cashier, done in 
the ordinary course of the business, actually confided to 
such an officer, may well be deemed prima facie evi- 
dence that they fell within the scope of his duty. 

In Fleckner vs the United States Bank, the court 
need not have placed their judgment upon the nature 
of the office of a cashier, or the powers incident to it; 
for in that case, there was a subsequent recognition 
of his authority. Yet both grounds are taken, and 
the reasoning employed, we think, is very satisfactory 
to sustain the first. 

But was this question res ¢ntegra, to be settled with 
reference to the analogies of the law only, our con- 
clusion would be favorable to the legality of the in- 
dorsement of the cashier, for the reason that such an 
act was within the scope of the powers ordinarily 
conferred upon that officer. ‘This inference, however, 
would not be conclusive, and it would still be compe- 
tent for the party sued, to controvert the fairness of 
the transfer, by shewing that it was not made in the 
regular course of business, but in prejudice of the 
rights and interests of the bank. Where this is the 
case, no title could pass to the assignee, and conse- 
quently no action could be maintained by him. 

In examining this question, we have not thonght it 
necessary, to consider how far a common seal may be 
necessary, to authenticate the acts of a corporation. 
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It is clear that the ancient strictness upon this point 
has been greatly broken in upon, by a more enlight- 
ened current of modern’ decisions.— Vide The Bank of 
Columbia vs Patterson ;* The Mechanics’ Bank of 
Alexandria vs the Bank: of Columbia;t Fleckner vs The 
United States Bank.t rom these authorities, it w . 
sufficiently appear, that though a corporation meet. 
general, act through its common seal, yet it may fe 
point an agent, whose acts, within the “sphere of his 
powers, do not require any such appendage, to impart 
to them validity. 

2. It isa rule of very general, if not universal ap- 
plication, that no one can be bound by the acts and ad- 
missions of another, over whom he has exerted no 
control; and if to shie rule there can be any excep- 
tion, the charge asked, and that given by the judge to 
the jury, furnish, in themselves, no reason why we 
should thus regard this case. 

There is not the slightest evidence that the plain- 
tiffs were advised that me had been given to Fisher, 
their principal, yet the jury are instructed, in sub- 
stance, that a know ledge of such an arrangement by 
the plaintiffs, as well as their assent to itmay be inferred 
from the “resolution or minute of the brard of direc- 
tors of said bank, marked B.” With equal justice 
might the operation of the statute of limitations be 
counteracted, by inferring that the creditor would ne- 
ver have suffered the statute bar to run, had not the 
debtor acknowledged the debt, soas to prevent it from 
becoming effectual. In principle, there is no differ- 
ence between the case stated in the charge to the ju- 
ry, and that we have supposed—and the principle is 
this, that where a demand once incurred, is discharg- 


. . . . 5 
ed by the negligence or positive acts of the creditor, 











*7 Craach, 299. 1 Wheat. 526 
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a jury may infer from his subsequent acts or omissions, 
incompi atible with the idea of a discharge, that the li- 
ability is still continuing. ‘The pr inciple maintained 
in the instruction to the j jury, needs but to be simpli- 
fied, to induce its rejection. 

Had the plaintiffs been informed of the arrange- 
ment between the Bank and Fisher, without objec- 
tion, such evidence might with propriety have been 
left to the jury, as authorizing the inference, (if unex- 
plained in any manner) that it had received their as- 
sent; but the record does not inform us, that such 
yroof was offered. 

The defendant’s counsel, in his argument, attempted 
to shew, that the charge to the jury was upon an ab- 
stract question,—that “by the resolution or minute of 
the Board of Directors, the President and Cashier of 
the Bank, jointly, were authorized to make the ar- 
rangement with Iisher,—that George 8. Gaines alone 
acted, and that there was no proof that he was either 
President or Cashier. Without pretending to exain- 
ine, whether it is necessary for all persons to whom a 
power is given, to unite in its execution, we are per- 
suaded that the question does not arise in this case. 
The bill of exceptions informs us, that George 8. 
Gaines received of Fisher, 2 transfer of lands and 
land certificates under his proposition, and that “ evi- 
dence was offered to shew a sale of the said lands un- 
der the directions of the said Bank, and a receipt by. 
them, of the proceeds of the sale, before the assign- 
ment to the plaintiffs.” (Now defendant.) 

Here was an approval of ihe agency of Gaines, 
which is well settled to be equiv: alent to a previously 
delegated authority —(Lleckuer vs U.S. Bank.) So 
that it is quite immaterial whether he was cither Pre- 
sident or Cashier. 

For the reason then, that there was no evidence of 
the plaintiffs’ assent to an exicusion of the time of 
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payment, given by the Bank to Fisher, the judgment 
is reversed, and the cause remanded. 


GOLDTHWAITE, J. not sitting in this case. 


WILLIAMSON ct al. vs HILL. 


1. By the marriage of a feme sole administratrix, the husband 
becomes joint administrator with her, and if the husband sue 
or be sued as administrator, the wife must be joined with 
him: Therefore, 


2. The decree of the Orphan’s Court against such administra- 
tor, cannot be regular, unless she be embraced in it. ‘Though, 


3. In cases where the administrator may be charged in his own 
right, the action lies against the husband alone. 


4. Where one comes into an administration in right of his wife, 
he cannot urge against the claim of a distributee, the invali- 
dity of the grant of adminisration, or the jurisdiction of the 
Court making the grant, which the wife had sought, and 
which both had exercised. By the acceptance and exercise 
of the trust, the jurisdiction is admitted, and cannot after- 
terwards be controverted. 


5. Nor can a personal representative, object to a notice required 
in settlement of the estate, for the want of regularity; it not 
being intended for his advantage, but for the benefit of credi- 
tors and distributees. 


6. The statute of 1850, (Aik. Dig. Ist Ed. 252) expressly au- 
thorizes a decree by the County Court, in favor of legatecs 
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Error to the Circuit court of Wilcox county. 

Proceedings in the Orphan’s Court, against an ad- 
ministrator with the will annexed. 

In the Orphan’s Court ef Wilcox county, in vaca- 
tion, on the eighth day of August, eighteen hundred 
and twenty-sev en, upon the application of Lucy M. 
Howell, widow of William H. Howell, deceased, for 
letters of administration, with the will annexed, on 
the estate of Caleb Howell deceased, it was made to 
appear to the court, by the will of said Caleb Howell, 
deceased, that William H. Howell, the deceased hus- 
band of said Lucy M., was appointed sole executor of 
sail will; and it appeared, by the provisions thereof, 
that a great portion of the estate of the said Caleb 
Howell, deceased, was bequeathed to Eliza Ann How- 
ell, Justina A. Howell, William Forbes Howell, Caleb 
Monroe Howell and Mary M. Howell; children of the 

said W. H. Howell, deceased, and Lucy M. Howell, and 
erand children of the said Caleb Howell, deceased ; and 
it appeared further to the court, by the production of 
the copy of the will of William H. Howell, deceased, 
duly authenticated, that the said Lucy M. Howell 
was appointed guardian to all the children of William 
H. Howell, deceased, and Lucy M. Howell; and also 
that the said Lucy M., widow aforesaid, was appointed 
executrix of the said last will and testament of Wil- 
liam H. Howell, deceased, with Thomas Rhodes as 
executor: and it appeared also to the court, that the 
said Caleb Howell, deceased, at the time of his death, 
had no mansion house, or settled place of residence, 
within this State, and that a considerable part of the 
property belonging to said estate, was, at that time, 
within the county of W ilcox, and that it was the re- 
quest of said Lue y M. Howell, that her brother, Ben- 


jamin Williamson, should be associated with her in 


the administrat it anil was therefore ordered, that let- 

ters of administr: ition on the estate of Caleb Howell, 

deceased, should be granted to said Lucy M. Howell, 
jp 24 
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widow of said William H. Howell, deceased, and Ben- 
jamin Williamson, and that they give bond and secu- 
rity, &c. 


The will was as follows: 


“In the name of God, Amen. I Caleb Howell, of 
the County of Baldwin, in the State of Alabama, do 
make and publish this, my last will and testament, in 
manner following, that is to say : 

“First. I give and bequeath unto my grand children, 
Eliza Ann Howell, Justina A. Howell, William Forbes 
Howell, Caleb Monroe Howell, and Mary M. Howell, 
the following named slaves, to wit: Dick, Lydia, the 
wife of said Dick, Pompey, Register Frank, Big James, 
Stephen, Dilcey, Delilah, Fr azile, Martha and yellow 
Peter—share and share alike; which said slaves shall 
be under the care and management of their father, the 
said William H. Howell, until the year one thou- 
sand eight hundred and thirty-six, at which time an 
equal division thereof, according to their then values, 
shall be made among my said grand children. 

“Item—I give and bequeath “unto my above-men- 
tioned son, William H. Howell, one negro man, nam- 
ed Jack F thar. 

“Item—I give and bequeath unto my grand-children, 
Ann E. Powers, Sarah Powers, Samuel Powers, Jose »ph 
Powers, Mary Powers, Paul Powers, William Powers, 
Sarah Powers, and Frances Powers, the children of 
my daughter, Charity Stokes, the following named 
slaves, to wit: Jack, and Rose his wife, Jesse and Han- 
nah his wife, Little James, Monday, Jenny, Lydia, Mo- 
ses, Aaron, Winifred, called Winney, a Gr ace ; 
and it is my will and desire, that one- -third of the ne- 
groes hereby bequeathed to my grand-children, the 
children of my daughter, Charity Stokes, be owned, 
possessed and enjoy ed by my said daughter, Charity 
Stokes, during her natural life, and at her death they 
return to her above named children. And which said 
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slaves, it is my will and desire, be equally divided a- 
mong my above named erand- childoce. and their mo- 
ther, Charity § Stokes, in the proportion above mention- 
ed, on the first day of January, one thousand eight 
hundred and thirty -sIX, or as soon thereafter as may 
be practicable, except that Ann E. Powers shall have 
Lydia, on her marriage, and Mary Powers shall have 
Winney on her marriage. I also give and bequeath to 
the said Ann E. Powers, and Mary Powers, all my 
house-hold furniture, to be equally divided between 
them. And I moreover give and bequeath to my said 
erand children, the children of my daughter, Charity 
Stokes, all my stock of cattle, consisting > of about six- 
ty head, to be ec jually divided among them, share and 
share alike. 

“Tt ismy willand desire, that all my lands, lying in 
the States of Mississippi and Alabama, be sold” by) my 
executor, hereinafter named, for the purpose of rais- 
ing a fund, for the payment of my debts; and I here- 
by authorise and empower my s said executor, to sell 
my said lands, at such times, and on such terms , as he 
shall deem fit, and to make good and sufficient con- 
veyances therefor, in law, to the purchaser or purchas- 
ers thereof. 

“T give and bequeath all my other lands, other than 
those above mentioned, lying in the State of Georgia, 
or elsewhere, to my erand- children, that is to say: to 
the chiidren of my son, William H. Howell, and to the 
children of my d: wughter, Charity Stokes, to them, their 
heirs and assigns, forever, as tenants in common, to 
have and to hold the land aforesaid, to my said grand- 
children, their heirs and assigns, hove er. 

“T give and bequeath my pied horse to my daugh- 
ter-in-law, Lucy Howell, ‘wife of my son, “William 
H. Hawai and it is my will and desire, that all 
my other horses be sold by my executor, herein- 
after named, whenever he shall deem it expedient. 

“And, lastly, | do hereby nominate and appoint my 
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‘son, Wm. H. Howell, sole executor of this my last will 
and testament—and I do order and request him, to 
keep all the property herein mentioned, together, un- 
til the year one thousand eight hundred and thirty- 
six, and to apply the hires, rents and_ profits thereof, 
with the moneys arising from the sale of the lands 
hereinbefore ordered to be sold, to the payment of my 


debts. In testimony,” Sc. 


At July term ofthe same court, Benjamin William- 
son, administrator, &c. was, at his own request, releas- 
ed and discharged from the administration, and Lucy 
M. Howell, retained as sole administratrix. 

And at November term of the same court, eighteen 
hundred and thirty, Joseph Arrington, who hi id inte r- 
married with the widow, Lucy M. Howell, adminis- 
tratrix, &c., in right of his wife, petitioned the court 
for an order of sale of some of the negro property, 
to meet the demands against the estate: whereupon he 
had leave to sell a sufficient number of the negroes, 
to pay the debts of the deceased, and to return an ac- 
count of his proceedings, according to law, &c. 

And at September term of the same Court, eigh- 
teen hundred and thirty-one, on application of ‘Thom- 
as Rhodes, executor of the last will and testament of 
William H. Howell, deceased, who was the executor 
of Caleb Howell, deceased, said Thomas Rhodes 
obtained an order to vacate the letters of administra- 
tion with the will annexed, which had been granted to 
Lucy M. Howell, who was then Lucy M. Arrington, 
because it was within the knowledge of the court, 
that Caleb Howell, at the time of his death, was a re- 
sident citizen of Baldwin county, and that the will 
was recorded in Baldwin county, and that letters 
thereon were granted to William H. Howell, deceas- 
ed, in his life time; and because, at the time of the 
death of the said Caleb, he had no assets in Wilcox 


county ; and because Thomas Rhodes, as executor of 
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the last will and testament of William H. Howell, de- 
ceased, claimed the right of executing the will of pee 
Caleb Howell, deceased. 

And on the twenty-fourth of December, eighteen 
hundred and thirty- -four, in vacation, William A. Bet- 
tis, in right of his wile, fection A. Bettis, formerly Jus- 
tina A. How ell, obtained an order for notice to Lucy 
M. Arrington and Jose ph Arrington, to make settle- 
ment of their administration. 

And at the May term of the same court, eighteen 
hundred and thirty-five, on settlement of the affairs of 
said estate, Eliza A. Howell, one of the legatees, ob- 
tained a decree against Joseph Arrington, adminis- 
trator, &c., in right “of his wife, Lucy M., for eleven 
hundred sna thirty- four Salliene and ‘eighty-six and a 
half cents: William J. Be ‘ttis, in right of his wife, Jus- 
tina A. Bettis, formerly Teiatina a A. How ell, obtained a 
decree against the same defendant, for a like sum: 
William Forbes Howell, obtained a decree against the 
same defendant, for a like sum; and Caleb M. Howell 
obtained a decree against the same defendant, for a 
like sum, for their distributive shares of the proceeds 
of the estate; Mary M. Howell, one of the legatees, ha- 
ving died before that date. Upon which decree, exe- 
cution was issued against defendant, and returned ‘no 
goods. Execution then issued in favor of William F. 
Howell, one of the legatees, against Joseph Arrington, 
administrator, &c., and George Williamson and Ben- 
jamin Williamson, securities on the administration 
bond. 

From the decree of the Orphans’ court, there was 
a writ of error taken to the Circuit court. 

And at the November term of the Circuit court of 
said county, the plaintiffs assigned for error— 

1. That the original grant of administration, to Lu- 
cy M. Howell and Benjamin Williamson, was void,— 
the County court of Wilcox county having no jnris- 
diction. 
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g. The grant of administration was void, —the same 
_— to the prejudice of an executor. 

The County court erred in not giving the notice 
is by law to be given, upon the settlement of 
a. T 

The proceedings are erroncous, in relation to the 
Pe Bit required and ordered,—the judgment or 
decree being in favor of William F. Howell, when it 
should have been in favor of the subsequent executor 
or = rator. 

. The judgment or decree is erroneous, being a- 

gine Joseph Arrington, alone, when it should have 
been against Joseph Arrington and Lucy his wife. 

6. T The judgment is erroneous in the amount, bei ‘ing 
for too much. 

And at the same term of the same court, the case 
having been heard and understood by the court, it 
seemed to the court, there was no error in the decree 
of tbe Orphans’ court, and that the same ought to be 
confirmed. It was therefore considered by the court, 
that the judgment of the Orphans’ court ‘should be, in 
all things, aflirmed, and that the defendant in error 
do recover, &c. 

From this judgment there was a writ of error to 
this court, and the same matters assigned for error. 


Porter, for plaintifis in error, insisted, that the erant 
of letters of administration to Lucy M. Howell and 
Williamson, was void. ‘The record sufliciently shew- 
ed that a will was proved in Baldwin county, which 
had been the residence of the testator,and in which 
his domicil was located. By the statute, the letters 
were required expressly to be granted in the county 
where the testator had his residence, and in no event 
could this rule be departed from.—Aik. Dig. 449, sec. 
10-249, sec. 17; 5 Eng. Ec. Rep. 73, 94. Even by 
the satiesinnios law of England, this rule obtained, 
and administration was never granted, where there 
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was an executor, or an executor of an executor.— 
Wns. on Ex’ors, 291; Aik. Dig. 176, sec. 1; 5 Eng. 
E. R. 265, 266; 1 Nott & M’Cord, 77. [f adiminis- 
tration were granted belore probate, and refusal of 
the executor, it would be void upon will found.—'Tol- 
ler on Ex’ors. 127. Adaiaitcokien granted where 
the court had no jurisdiction, was void. —12 Mod. 617; 
1 Esp. 289, 290; Bul. N. P. 141; 3 Salk. 22; 1 Com. 
_ ee 6, 360, 364; 1 Dane, 561, art 4; 5 Wheeler, 
39; 2 Mass. Rt. 120; il ib. 507; 8 Cranch, 9 
The executor here was prejudiced mate srially , and. 
the court was to presume t that letters testamentary 
had issued in Baldwin, and it was impossible that the 
two representatives could exercise, legally, those pow- 
ers at one and the same time. ag or int to one must 
have been voi L. For aught that appeared the Or- 
phans’ Court of Wilcox was matte «8 the estate, 
and exercising jurisdiction there, while the executor 
of W. H. Howell was settling up the estate, in Bald- 
win. Such an act would not alone be a <nh ation of 
law: It would be in vl lolatic yn of the rights of the ex- 
ecutor, and those claiming under him.—He was se- 
lected by the testator, and ase be more capable of 
inanaging the estate than the widow or next of kin. 
The acts of the administration in this ease, were 
void for another reason: If the letters had properly 
issued, it could only be to carry inte eflect the will. 
Now, one of the special charges of this will was, that 
the debts should ~ ave b een paid from the realty ; and 
until that was ex] usted, the court could grant no or- 
der for asale of the ae — slaves were speci- 
fic legacies, and they could not be chargeable with 
the debts, until all the other property be longing to the 
estate ge b exhauste . — Darrington et al. vs Borland, 
o Porter, 9: 5 isi heeler, 292. 


The notice given by the court, requiring the set- 


dea of the airs of the estate, asa upon which 


the deeree Was made Was : oO LeCans suflicient.— 
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No notice of the settlement was given to parties inte- 
rested, as required by law—Aik. Dig. 182, sec. 27,— 
and such notice was essential. ‘The notice is intend- 
ed by law, to bring in all the parties in interest, and 
to ascertain the truth of the account which the execu- 
tor or administrator might generally make, very much 
on his own conscience. ‘The want of notice was, 
therefore, sufficient to render any account or settle- 
ment utterly void. 

4. The judgment should have been in favor of the 
executor who was acting; or in favor of the guardian 
of the children. The statute gave the remedy to one 
entitled after final settlement. A minor could not ap- 
ply for settlement.—See statute, Aik. Dig. 155, sec. 13. 
There was no refunding bond given for any default 
of the administratrix, and for acts after the revocation, 
the Orphans’ court of Wilcox had no jurisdiction. If 
any part of the estate was retained, it belonged either 
to the estate or to the heir. Ifthe former, an action 
lay to the executor—if the latter, to the heir, if of full 
age, or his guardian, if a minor; and for all defaults 
before revocation, the action was upon the bond.—2 
Har. Dig. 1135—9 Mass. 114. ‘The power of the 
County courts was limited to decrees upon matters in 
the regular course of law. For an undoubted devas- 
tavit, the remedy was on the bond. 

5. The execution was, in this case, against Ar- 
rington. He became, it was true, by the marriage, 
administrator in right of his wife ; but her name should 
also have been used. ‘The decree does not even re- 
cognise him as administrator. Ifliable at all, it wasin 
right of his wife, and any decree the court chose to 
make against him, could not bind the sureties of his 
wife. ‘The sureties never became bound for his acts: 
they were only bound for such acts of Lucy Howell 
as occurred previous to their resignation, and after the 
giving of the new bond. The first hire received by 
Lucy, the administratrix, was in January, eighteen 
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hundred and twenty-nine, and the last bond executed 
by the sureties, was in October, eighteen hundred and 
twenty-nine. All the acts of the administratri ix, after 
the revocation, were invasions upon the rights of the 
executor; and the Orphans’ court could render no de- 
cree for defaults after that time; and the decree in 
this case embraced monies received as late as eighteen 
hundred and thirty-two. The letters of administra- 
tion were revoked in September, eighteen hundred 
and thirty-one. 

Again, the execution was against the proper g voods 
and chattels of Arrington, and was not in conformity 
with the decree, and was also in favor of Hill, and a- 
gainst Arrington, and the sureties of the ndeniéten- 
trix jointly. No execution could issue, until process 
had been returned against the administrator.—Aik. D. 
252, sec. 37, 38, 39,40. The execution should not 
have issued, until the proper returns were made.— 
The negroes were, by the will, to remain with the ex- 
ecutor, until eighteen hundred and thirty-six, and the 
court had made a disposition of them, before that time. 
The decree was also for too large a sum. 


J. B. Clarke, contra. 


COLLIER, C. J.—In this case, it appears that Ca- 
leb Howell, of the county of Baldwin, died in the year 
eighteen hundred and twenty-four, leaving a will, 
which was proved and recorded, under the directions 
of the Orphans’ court of that county, in July of the 
same year. 

In August, eighteen hundred and twenty-seven, let- 
ters of administration, with the will annexed, were 
issued by the county court of Wilcox, to Lucy M. 
Howell and Benjamin Williamson, who qualified, by 
siving bond, &c. Afterward, in July, eighteen hun- 
dred and twe nty-eight, Benjamin W illiarnson resign- 
ed his administration, and Lucy M. continued sole ad- 
Op 25 
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ministratrix, up to the ninth day of March, eighteen 
hundred and thirty, when she intermarried with Jo- 
seph Arrington, who afterwards became administrator 
in her right. In December, eighteen hundred and 
thirty-four, one of the legatees, under the will of Ca- 
leb Howell, applied to the Orphans’ Court of Wilcox, 
to compel Lucy M., and her husband, as administrator 
in her right, to settle their administration accounts ; 
whereupon notices were issued and served upon Lu- 
cy M. and Joseph, and such further proceedings had, 
that that court, on the third Monday in May, eighteen 
hundred and thirty-five, rendered a final decree a- 
gainst Joseph Arrington alone, and in favor of each 
legatee, under the will of Caleb Howell, for the sums 
severally supposed to be due them. 

From the decree in tavor of the defendant in error, 
Arrington sued out a writ of error, returnable to the 
Circuit court of Wilcox, for the successful prosecu- 
tion of which, Benjamin Williamson and Thomas 
Dunn ‘executed a bond: and, the judgment of the 
County court being affirmed, the Circuit court ren- 
dered judgment against Williamson, Dunn and Ar- 
rington. To revise this judgment they have prosecuted 
a writ of error to this court, and here re-assign the er- 
rors that were assigned in the Circuit court. 

The first and second assignments, suppose the grant 
of administration to Lucy M. Howell, and Benjamin 
Williamson, to have been void,—first, because the Or- 
phans’ court of Wilcox had no jurisdiction. Second, 
because the will of Caleb Howell provided for its own 
execution, in appointing an executor. 

Without pretending to consider the abstract ques- 
tions of law raised by these points, we think it clear, 
that they are not available for the plaintiffs. Joseph 
Arrington coming into the administration in right of 
his wife, can not urge the invalidity of an authority, 
which she had sought, and both had exercised. The 
jurisdiction of the Orphans’ court was then immaterial- 
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By an acceptance and exercise of the trust, it was 
admitted, and it is not for the plaintiffs to contro- 
vert it. To entertain the objection, would be to al- 
low them to take advantage of their own wrong, 
which the law will not tolerate. 

In the third and fourth assignments it is further in- 
sisted, that the judgment is erroneuus, because the no- 
tice required upon the settlement of estates, has not 
been given; and further, because the decree should 
have been in favor of the subsequent administrator. 

It is not for the plaintiffs to object to the irregulari- 
ity of notice, which was not intended for the adven- 
tage of the personal representative, but for the bene- 
fit of creditors, distributees, &c. The administratrix 
and administrator were cited, filed their accounts, and 
so far as they are concerned, the proceeding in this re- 
spect, is free from objection. 

In regard to the decree being in favor of the lega- 
tees, this is expressly authorised by statute.* Be- 
sides, it does not appear, that there was any other re- 
presentative of the estate of Caleb Howell, after the 
grant of administration to Lucy M. was revoked. 

In the fifth and sixth assignments, the decree is fur- 
ther objected to, because it does not charge Lucy M. 
as well as her husband, Joseph Arrington, and because 
it is rendered for too large a sum. 

By the marriage of a feme sole administratrix, the 
husband becomes joint administrator with her :t and 
if the husband sue or be sued, as administrator, the 
wie must be joined with him.} But, in cases where 
the administrator may be charged in his own right, 
the action lies against the husband alone.§ 


* Aikin’s Digest, (first edition, ) 252, sec. 37. 

7 Mass. Rep. 510. 

t 2 W'ms on Ex. 632; 1 Hayw. R. 16: 2 Saund. on PI. and Ev. 572. 
42 2 Saunders on Pleading and Evidence, 572. 
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The present case is clearly not of the latter de- 
scription. It is a proceeding against the husband, in 
his representative character, to which the wife was 
a necessary party; and if essential to its legality, that 
she should be joined, no decrce can be regular, which 
does not embrace her. And for this omission, the 
judgment of the Circuit court is reversed: and as the 
administratrix is not before this court, so as to enable 
us to render the proper decree here, the cause is re- 
manded. 

There is nothing in the record, from which we can 


discover that the decree is rendered for too much. 
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HILL US BRIDGES. 


1. A writ of error will not lie to revise the judgment of the court 
of commissioners of roads and revenue, in relation toa refusal 
to lay out a road; although— 


2. Cases may arise, in which an improper action of that court, 
if an injury was about to result to an individual, might be 
controlled by the court of Chancery. 


Writ of error to the Circuit court of Wilcox. 

At a term of the Commissioners’ court, began and 
held for the county of Wilcox, at the court-house 
thereof, on the first Monday in February, eighteen 
hundred and thirty-six, the petition of sundry citizens 
of said county was received, praying for the opening 
of a publie road from the court-house in said county, 
to the Alabama river, at Hill’s Bluff, on the land of 
the plaintiff in error; which said petition having been 
heard, an order was made, appointing a jury to view 
and mark out said road, and that they should report 
at the May term next thereafter, to the court. An 
overseer was also appointed for the road, &c. 

And at the May term of the same year, of said 
court, the jury appointed to view and mark out a 
road, leading from Wilcox court-house to the east 
bank of the Alabama river, at Hill’s Landing, report- 
ed that they had viewed and marked out the same, 
according to the order of the court. To the confirm- 
ation of this report, the defendant in error interposed 
objections.— Whereupon, it seemed to the court, that 
the order appointing the jury, passed at the February 
term, had passed inadvertently, and that the court had 
transcended its jurisdiction in making the order on 
which the report was founded. 
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And at the Spring term of the Circuit court, of the 
same year, of said county, plaintiff in error sued out 
a writ of error, returnable to that court, and also a 
writ of certiorari, for the removal of the proceedings 
into that court, and upon the hearing of the cause the 
defendant moved to dismiss the writ of error, on the 
ground, that none would lie in this case—which mo- 
tion was continued to the next term; and it being 
suggested to the court, that there was a diminution of 
the record of the proceedings of the court below, it 
was, on motion, ordered that a certiorari issue to the 
clerk to certify a more complete record, &c. 

And at the Fall term of the Circuit court, of the 
same year, the plaintiff came and said, that in the re- 
cord and proceedings of said cause, as well as in giv- 
ing the judgment, there was manifest error, in this, to 
wit, that by the record in said cause, it would appear 
that the report of a jury, appointed to lay out a road 
was set aside, at the May term of said court, although 
said road had been laid out by the jury, and an over- 
seer had been appointed; and in this, to wit, that the 
court set aside the report of said jury, without appoint- 
ing another jury to lay out the road; and in this, to wit, 
that said court, at May term, reviewed the grounds on 
which it had ordered said road to be laid out, “andr eject- 
ed the report, because it deemed the ground for making 
the order, insufficient, and thus virtually set aside itsown 
determination; and also, in this, to wit, that it appear- 
ed by the record, that the court refused receiving said 
report, on grounds having no relation to the report, 
and permitted the receiving of the report to be oppo- 
sed, by the defendant in error, who was not a party to 
the case, and was not particularly prejudiced by the 
establishment of the road. And therefore the plain- 
tuff prayed, that the judgment of the court of Com- 
missioners, of May last, might be reversed, and that he 
might be restored to all things which he had lost by 
occasion of said judgment, &e. 
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And the defendant in error then moved the court 
to dismiss the writ of error from the County court, in 
the case, on the ground, that no writ of error would 
lie—which motion being argued, and understood by 
the court, it seemed to the court, that the motion ought 
to be sustained. It was therefore considered by the 
court, that the writ of error should be dismissed, and 
that the defendant should recover of the plaintiff his 
costs, &c.—for which execution might issue. 

To reverse this judgment, there was a writ of er- 
ror to this court; and plaintitf now moved to reverse 
the judgment of the Circuit court, and assigned the fol- 
—_ grounds of error. . . 

The Circuit court erred in dismissing the writ 
ie error from the Commissioners’ court. 

2. The Circuit court should have reversed the judg- 
ment of the Commissioners’ court, on the errors as- 
signed. 


Peck § Clark for plaintiff in error. 


GOLDTHWAITE, J.—The material question pre- 
sented by the record, in this case, is, whether a writ 
of error will lie, to revise the judgment of the court of 
commissioners of the roads and revenue, in relation to 
arefusal to lay out a road. 

The discretion reposed in that court, is of so pecu- 
liar a nature, in relatien to their jurisdiction over 
roads, and many other matters, that it is difficult to 
perceive for what reason it could be supposed, that 
this or any other court is invested with power to re- 
vise its judgments. 

In acting on such subjects, many matters must ne- 
cessarily influence the judgment of the commission- 
ers, which can never be brought to the notice of a re- 
vising tribunal—such, for instance, as the local de- 
scription of the ground over which it is to pass—the 
number and ability of those who live near the contem- 
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plated road, to keep it in repair—and the necessity 
for such a communication to be opened between the 
several points to be connected. The legislature, in 
committing this species of local legislation to a tri- 
bunal, emanating immediately from the people of the 
county, can not be supposed to have intended their 
discretion to be subject to revision. 

Cases may arise, in which an improper action by the 
court of commissioners, might be controlled by acourt 
of chancery, if injury was about to result to an indi- 
vidual ; but such cases are clearly distinguishable from 
the present. \ 

There was no error in the judgment of the Circuit 
court, dismissing the writ of error—and it is affirmed. 








Sori (ate. 
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M VOY VS WHEELER et al. 


1. Covenant can only be maintained upon a writing under seal; 
and if a contract be unattested by a seal, or is un@@iwritten: 
the action by which redress can be had for a non-performance; 
is debt, or assumpsit, according to the subject matter: There- 
fore— 


. Where a contract under seal, is materially varied, by a sub- 
sequent parol agreement, covenant on the contract will 
not lie,—the remedy must be on the subsequent agreement. 


. If new lerms be introduced into a contract, under seal—oth- 
er duties imposed, or another day provided for its consum- 
mation, an action will not lie for a breach of its stipulations. 
Error from the Circuit court of Mobile county. 
Action of covenant. Plaintiffs declared against de- 

fendant, in a plea of covenant broken: for that, where- 
as, on a day certain, by an indenture made between 
the plaintitis of the one part, and the defendant of 
the other part, (which indenture, sealed with the seals 
of the said parties, the plaintiffs brought into court,) 
the said plaintiffs, in consideration of: a large sum of 
money, to be paid as thereinafter menticned, agreed 
with defendant, that James Wheeler and Levi & M’- 
Cormick, should, within the space of five months, from 
the first day of April then next, erect and build two 
three-story brick buildings, to be located at the cor- 
ner of Dauphin and St. Joseph streets, in the city of 
Mobile, according to a plan drawn by Thomas Elli- 
son, (which the plaintiffs brought into court)—the said 
buildings to be completed according to a certain de- 
scription of dinensions, by specifications, and of ma- 
terials, therein particularly set forth: the said build- 
6p 26 
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ings to be twenty-four feet each, upon Dau phin-street, 
and in depth ninety-six feet, the galleries, kitchen, 
and alleys included. ‘The first story to be calcu- 
lated for stores, and the second for family residen- 
ces; but the third story to have no other inside work 
done, after being enclosed, and floors and wash- 
boards Jaid. The whole of the work to be of ma- 
terials as described particularly in said indenture, of 
good quality, and in suitable condition, and to be ex- 
ecuted in a faithful. and workman-like manner, and 
in honorable and full conformity with the said stipu- 
lations. | In consideration whereof, the defendant co- 
venanted and promised to and with the plaintiffs, well 
and truly to pay or cause to be paid, to the said 
Wheeler and M’Cormick, the sum of eight thousand 
and six hundred dollars, in the manner and at the pe- 
riods following, to wit: two thousand dollars, on put- 
ting up the joists of the second floor; two thousand, 
as soon as the buildings should be covered ; and two 
thousand and three hundred as soon as the buildings 
should be completed, according to the stipulations ;/ 
~ and two thousand and three hundred dollars, at the 
time last mentioned, to be paid by good indorsed 
notes, such as could be discounted, made payable at 
four months,—for the true and full performance of 
which several covenants and agreements, the parties 
of the first part, bound themselves by the said inden- 
ture to the said party of the second part—and the 
said party of the second part, bound himself, unto the 
said party of the first part, in the penal sum of twen- 
ty thousand dollars. 

And plaintiffs, in fact said, that said Wheeler and 
M’Cormick did build and finish the said two three-story 
brick buildings at the place described, according to 
the drawing and plan by the specifications, of the di- 
mensions, and of the materials set forth in the inden- 
ture, (except as would be thereinafter mentioned,) 
the whole work being of materials of good quali- 
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ty, and suitable condition, executed in a faithful work- 
man-like manner, and in full conformity with the said 
stipulations. But at divers times, previous to the first 
day of September, eighteen hundred and thirty-five, 
the said Wheeler and M’ Cormick, did, at the special 
request of the said defendant, make divers alterations 
in the said plan, to wit, in the hangings of the win- 
dows, in paving the kitchens, in the making ‘of extra 
windows, and of fan-sashes, for doors, and other alte- 
rations and deviations from said indenture. And the 
said defendant did, after the said first day of Septem- 
ber, order the lower story of the said buildings to be 
finished for the purpose of a public house, closets to 
be made, the windows of the third stories to be cased, 
and the apartments thereof to be finished, lathed and 
plastered, together with other improvements not pro- 
vided for by the said indenture,—all of which the said 
Wheeler and M’Cormick performed. 

And the plaintiffs averred, that the said Wheeler 
and M’Cormick did complete said buildings, (includ- 
ing the additions aforesaid,) in faithful and substantial 
compliance with the stipulations of said indenture, as 
soon as they could be completed, after the said first 
day of September, to wit, on or before the first day 
of December, thereafter; and the defendant received 
them, and was then, and had been, for a long time, in 
the full possession and enjoyment of them, and of the 
rents and profits arising therefrom. Yet defendant 
had not paid said last mentioned sum of twenty-three 
hundred dollars, last above mentioned. 

Defendant craved oyer of the said supposed cove- 

nant, and it was read to him, and he demurred to the 
declaration generally, &c. 

And afterwards defendant came and craved oyer 
of the covenant, and it was read to him, and he plead 
that plaintiffs ought not to have or maintain their ac- 
tion, because, he said— 

First. That he had well and truly performed the 
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covenants to be by him performed, and had paid the 
severalsums of money claimed, which he was ready 
to verify. 

Second. That the plaintiffs did not complete the 
buildings in the covenant set forth, on the said first 
day of September, eighteen hundred and thirty-five, 
as in the covenant set forth,—which he was also ready 
‘to verify. 

Third. Thatthe time of the performance of the said 
contract was not enlarged, nor the plan thereof vari- 
ed, by said defendant, or by his consent, nor any vari- 
ations or alterations made or assented to by the said 
defendant, as the plaintiffs had alleged—and that he 
was ready to verify. 

Fourth. That, before the commencement of the 
suit, to wit, on a certain day, defendant paid to plain- 
tiffs, twenty-three hundred dollars, above demanded ; 
and of that he put himself upon the country. 

Whereupon plaintiffs came and said, that to the first 
three pleas of defendant, they demurred generally, 
and as to the fourth and last plea of defendant, they 
joined issue, &c. 

And afterwards, to wit, at June term, eighteen hun- 
dred and thirty-six, came the parties, and the demur- 
rer of said defendant, to the plaintiffs’ declaration be- 
ing understood by the court, it was considered by the 
court, that the demurrer should be overruled. | There- 
upon defendant pleaded over, and the demurrer of 
plaintiffs to the first three pleas of defendant being 
understood, it was considered by the court, that they 
should be sustained; and a jury of good and lawful 
men having been elected, &c. to try the issue joined 
on the fourth plea of defendant, on their oaths, said 
they found for the plaintiffs —It was therefore, consi- 
dered by the court, that the plaintiffs should recover 
from the defendant, the sum assessed by the jury, and 
also their costs, by them in that behalf expended, &c. 

From this judgment there was a writ of error ta- 
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ken, returnable to this court, and at this present term, 
plaintiff 1 in error assigned for error, the ov erruling of 


® the demurrer and the matters contained in the bill of 


exceptions. 

The bill of exceptions stated, that on the trial of 
the cause, plaintiffs having admitted the payment of 
all the moneys which were to have been made in cash, 
the defendant moved the court to exclude all the 
testimony going to shew, that the notes specified in 
the covenant to be delivered, had not been delivered, 
or payment made in notes,—which motion the court 
overruled, and admitted testimony, going to shew that 
the notes had not been delivered; to all of which the 
defendant accepted, &c. 


Campbell, for plaintiff in error. 
Thornton, contra. 


COLLIER, C. J.—Several questions were raised in 
the Circuit court, upon the demurrers to the declara- 
tion and pleas, which were so disposed of, as to make 
it necessary for an issue of fact to be tried by the ju- 
ry, who found a verdict for the plaintiffs, on which 
judgment was rendered. At the trial, a bill of excep- 
tions was taken by the defendant below, who prose- 
cutes a writ of error to this court, and assigns the 
judgment on the demurrers, and the decision of the 
court excepted to, as causes for reversal. 

We shall only consider the sufficiency of the decla- 
ration, which presents the question, whether an action 
of covenant will lie upon an agreement under seal, (to 
perform certain work,) which has been modified, or 
the time of performance enlarged by parol. 

Covenant can only be maintained upon a writing 
under seal. If a contract be unattested by a seal, or 
is unwritten, the action by which redress can be 
had, for a non-performance, is debt or assumpsit, or ei- 
ther, according to the subject matter. If new terns 
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are introduced into a contract, other duties imposed, 
or another day provided for its consummation, it is . 
clear, that the original contract does not remain un- 
impaired, so that an action would lie for a breach of 
its stipulations.—If then, no action could be maintain- 
ed upon the original contract, when thus modified, we 
think it follows, that the present action is misconceiv- 
ed. For though the modifications, are set out in the 
declaration, yet they are to be shewn by parol, and 
can not, according to the premises, we have assumed, 
be made the basis, either in whole or in part of an ac- 
tion of covenant. 

The case of Littler vs Holland,* was an action of co- 
venant, upon an agreement under seal, to build two 
houses by a certain day. It appeared on the tr- 
al, that the time of performance was enlarged by 
parol, and that the houses were built within the en- 
larged time. This evidence, it was held, did not sup- 
port the allegation in the declaration, and the plaintiff 
was non-suited. 

So, in Brown vs Miller,t an action of debt was 
brought on a bond to submit to arbitration. The 
condition limited the time for the arbitrator to make 
hisaward. ‘The declaration alleged that the time was 
enlarged by mutual consent, and that the award was 
made within that time. On demurrer, it was determin- 
ed, that the remedy on the bond was gone, by the fail- 
ure to make the award within the time contempl: ited 
by its condition. ‘To the same effect, also, is the case 
of Freeman vs Adams.t¢ 

In Philips et al. vs Rose,§ the plaintiff agreed to build 
an oil-mill within a prescribed time, which was en- 
larged by parol, and the work completed within the 
enlarged time.—The court held that evidence of the 





"3 Term Rep. 590. ‘9 Johns Rep. 115. 
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enlargement would not support the declaration. And 
in Jewell et al. vs. Schroeppel,* the court consider the 
law as settled, “that the plaintiffs, inasmuch as they 
had not performed, within the time stipulated, by the 
original contract, could not recover upon the cove- 
nants contained in it. They could not, in such an 
action, give evidence of an extension of the time.” 

In Langworthy vs Smith,t the Supreme court of 
New York re-affirm the previous decisions of that 
court, on the point, and consider it as beyond doubt, 
that a parol agreement to enlarge the time for the per- 
formance of covenants, is good; and that by an en- 
largement, the remedy upon the covenant itself, is lost, 
and must be sought upon the agreement enlarging 
the time of the performance. 

In the case at bar, the declaration shows, that the 
contract was so materially varied, and the labor of 
the defendants so greatly increased, that they could 
not perform it until several months after the expira- 
tion of the day therefor appointed. It will, therefore 
follow, that the action cannot be maintained, and that 
the plaintiffs must resort to their remedy upon the pa- 
rol agreement; making the covenant, so far as mate- 
rial, inducement to the action. 

The judgment is reversed. 





* 4 Cowen, 565. t 2 Wend. 537. 
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JONES, et al. vs ETHERIDGE. 


1. Where there is no community of interest, parties cannot join 
in action, and therefore the obligors on two several bonds, 
who had incurred different liabilities, may not join in a writ 
of error. 


2. Therefore, also, where several defendants below, join in a 
writ of error, who may make different matters of defence, 
and for or against whom different judgments might be ren- 
dered—such writ will be dismissed. 


Error to the County court of Wilcox county. 

At the June term of the Orphans’ court of Wilcox 
county, eighteen hundred and thirty-six, upon the ap- 
plication of Allen Etheridge, one of the heirs of the 
estate of Absalom Jones, deceased, a notice was issued 
to John Jones, administrator of the estate of said de- 
cedent, to appear at the next term of the said court, 
and make settlement of his administration of said 
estate. 

And at the October term of said court, in the same 
year, said Allen Etheridge came, and having suggest- 
ed to the court that a devastavit had been committed 
by said John Jones, the administrator—it was there- 
fore ordered by the court, that notice should issue to 
said John Jones, the administrator, to appear at the 
next term, and shew cause, if any he could, why he 
should not be removed from the administration of the 
said estate, and also make final settlement of his ad- 
ministration of said estate, &c. 

And at the December term of said court, in the same 
year, the said John Jones not appearing, it was made 
to appear to the court, by the testimony of John Dan- 
elly, that the said administrator had been guilty of a 
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devastavit, of the goods and chattels, of said est 
[t was, on motion, ordered, by the court, that the let- 
ters of administration, theretofore granted to said John 
Jones, upon the estate of Absalom Jones, deceased, 
should be revoked, and said John Jones, administra- 
tor, as aforesaid, should be displaced and removed 
from said administration, and that Allen Ethridge, at 
whose instance he was removed from said administra- 
tion, should have and recover of said John Jones, his 
costs, by him, about his said motion in that behalf ex- 
pended, for which execution might issue, &c. And 
it was further ordered by the court, that notice issue 
to said John Jones, to appear and make final settle- 
ment of his said administration, at the next term, &c. 

And upon thea pplici ition of Allen Ethridge, for let- 
ters of administration upon the estate of Absalom 
Jones, deceased—It was ordered, that le tters of ad- 
ministration de bonis non, on the estate of Absalom 
Jones, deceased, should be granted to the said Allen 
Ethridge, on his giving bond and security; which was 
done, &c. . 

And at the January term of the said court, eighteen 
hundred and thirty-se ven, said John Jones ap pe ared 
and filed his plea to the j urisdiction of the court, whieh 
was considered and overruled by the court, and the 
case continued, &c. 

And at the Mareh term olf same court, sad John 
Jones, produced to the court, the a auc vouch- 
ers of claims taken up by hun against the estate of the 
decedent, amounting to the sum of fifty-two dollars 


and eighteen ancl three-fourths cents, which were ex- 
amined by the court. and allowed, together with the 
sum of sIxty dollay rs, aliowed by be COUT. TO the aid 
John Jones, for his se “VIC és, il and about his adbictaias 
tration. amounting to the sum ot one in indred a ic] 
twelve dollars and eiohteen and three-fourths cent: 
the entire amount of credits, due the In 
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which being deducted from the sum of six hundred 
and thirteen dollars, and thirty-three and three-fourths 
cents, the amount of the sales or personal property, as 
returned, left the sum of five hundred and one dollas 
and fifteen cents, due from said John Jones, former 
administrator, &c. It was, therefore, or Musad. adjudg- 
ed and decreed by the court, that Allen Ethridge, Pf 
ministrator of the estate of Absalom Jones, should re 
cover of John Jones, former administrator, &c., and 
James Holley and William Miller, his securities, on 
his last bond, as administrator of said estate, the sum 
of five hundred and one dollars and fifteen cents, the 
amount due as above, besides costs, for which execu- 
tion might issue, &c. 

And the said Aflen Ethridge, administrator, as afore- 
said, then proceeded to show, that the said John Jones 
had received assets, for which he had not accounted; 
and the said John Jones objected to the examination 
of John Danelly, Jackson Davis and Alexander M’h- 
tosh, witnesses, “introduced by said Allen Ethridge, to 
prove by parol testimony, that certain assets, anda 
quantity of corn, raised by the intestate, for the use 
of his family, came into the hands of said John Jones, 
as administrator, &c., which said assets and said corn, 
were not inserted in the inventory returned by the 
‘said John Jones, or in the appraisement returned by 
the appraisers of said estate to the court; which ob- 
jection was overruled by the court, and the witnesses 
examined, from whose testimony it appeared, that 
corn belonging to said decedent’s estate, to the amount 
of one hundred and twenty-five bushels, came into 
the hands of said John Jones, which corn was estima- 
. ted to be worth sixty-two and a half dollars and fifty 
eents, at the time said corn came into his possession. 
It was also proved, by Alexander M’Intosh, that he 
paid to said John Jones, a fifty dollar note, which he 
owed to the intestate, and which note the witness ex- 


hibited in court, which note, and interest on the same, 
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amounted to fifty-seven dollars, and being added to 
the value of the corn, made in all, the sum of one 
hundred and nineteen dollars and fifty cents, which 
came into the hands of said administrator, Jones, and 
for which he had not accounted, in any return or set- 
tlement made by him. It was nyc ordered, ad- 
judged and decreed, by the court, that Allen Ethridge 
administrator, &c., recover from ate Jones, foxes 
administrator, and Jonathan M. Hill and Atlas C 
Hinson, his sureties, upon his first bond, the sum of 
one hundred and nineteen dollars and fifty cents, be- 
sides his costs, &c., for which execution might issue. 

And upun the said decree, one writ of error was ta- 
ken to this court. 


COLLIER, C. J.—It appears from the record, that 
John Jones was paca: admuinistretor of the estate 
of Absalom Jones, deceased, and in the course of his 
administration, gave two bonds, upon the demand of 
the Orphans’ court, with different sureties in each,— 
that afterwards his letters of administration were re- 
voked by the court, and the defendant appointed ad- 
ministrator in his stead, and upon being called on for 
a settlement of his accounts, the Orphans’ court ren- 
dered two several decrees against him, in favor of the 
defendant: the one against the plaintiff and his sure- 
ties in the first bond, for the extent of his indebted- 
ness up to the time of their discharge—the other for 
his indebtedness, accr uing subseque ntly, against him- 
self and his sureties, in the second bond. To reverse 
both of which, but one writ of error has been sued 
out, by the plaintiff and his sureties, in both bonds. 

A question has been raised by the defendant, whe- 
ther this court can take jurisdiction of the case, or 
should not rather dismiss it, for a misjoinder of plain- 
tffs in error. 

There is certainly no Community of interest be- 
tween the sureties in the two bonds, and the liabilities 
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fixed upon them respectively, by the decrees, are dif- 
ferent, both in their amounts and in the foundation on 
which they rest. “And it is clear, that they could not 
be jointly charged on them, in an action in the usual 
form, nor could the parties to these decrees join in 
prosecuting an action upon demands due them seve- 
rally. This being the case, it is difficult to conceive 
of any reason why they shall join in a writ of error. 

Again: they could not unite in assigning error,— 
what would be available for the sureties in the firs 
bond, must be unimportant to those in the second, and 
so vice versa. So, there might be error in one decree, 
while the other was free from objection; how should 
the judgment be rendered, in such an event, or the 
costs be taxed? These are difficulties not easily got- 
ten over, here, where the unsuccessful party alone, is 
chargeable with costs. 

In Smith vs Hearne,* two writs of error were issi- 
ed, and two judgments sent up in one transcript, and 
the writs were dismissed ; the court not being autho- 
rised to sever the judgments, or able to determine 
to which judgment the writs respectively applied— 
And in DeSylva vs Henry,t a writ of error brought 
up two distinct judgments, between the same parties, 
and was dismissed. 

We are of opinion, that the reasons against retain- 
ing this case, for a decision upon the merits, are 
stronger than in the two we have cited, and _there- 
fore, direct a dismissal of the writ of error. 





*2 Stewart R. 169. t4 Stewart & Porter, 409. 
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OBITUARY 


During the present Term, this Court was depriv- 
ed, by death, of the services of Henry Minor, 
Clerk. Below will be found the honorable testi- 
monial borne to his character by the Bench and 


Bar. 


At a meeting of the members of the Bar and of- 
ficers of the Supreme Court, held on the 8th day of 
January, 1838—the Hon. Arruur F. Hopkins was 
chosen Chairman, and Mr. A. G. Goocu, appointed 
Secretary. 

On the motion of Benjamin F. Porter, Reporter 
to the Supreme Court, the following Preamble and 
Resolutions, submitted by him, were unanimously 
adopted : 


In the midst of our professional occupations—all so close- 
ly associated with his duties and his presence—we have been 
apprised of the death of the Clerk of this Court, Henry 
Minor, Esquire. 

In adverting to this occwrence—one so melancholy and 
afflicting to his family and friends—we can but bear testimo- 
ny to his long and meritorious services as an officer, and to 
his personal worth asa citizen. The many relations in which 
Judge Minor has stood to the Bar, are proofs themselves, of 
the sincere regret with which we notice his decease. 

Asan evidence of that sorrow which so generally obtains 
on this occasion, and in which the Bar of this Court so great- 
ly participate— 

Resolved, That the officers of this Court, and the mem- 
bers of the Bar now here assembled, tender to the Family of 
Judge Minor, their condolence in an event, which has depriv- 
ed them of one who fully performed the duties of husband 
and of parent ; and who, in the course of a long life of use- 
fulness, had appropriated the respect of his fellow men. 
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Resolved, That as a small testimonial of the estimation in 
which the memory of Judge Minor is held by the Officers of 
this Court, and the Bar, each officer and member there- 
of, will wear the usual badge of mourning, during the re- 
mainder of the present term. 

Resolved, That the Chairman of this meeting, be, and he 
is hereby requested to solicit the permission of the Judges of 
the Supreme Court, that this Preamble and these Resolutions 
be spread upon the minutes thereof. 

Resolved, That the Clerk of this Court, acting as Secreta- 
ry of this meeting, be, and he is hereby requested to forward 
a copy of this Preamble and Resolutions, to the family of the 
deceased. 


The Chairman, Mr. Hopkins, presented these 
Resolutions before the Supreme Court, with the 
subjoined remarks : 


A recent event, which is, I know, deeply deplored by the 
Court, has rendered proper, I think, a motion that I desire to 
make. The life ofa friend has been terminated, and the 
cold hand of death rests upon his mortal frame. 

The late Henry Minor was, for many years, the Clerk 
of this Court. The duties of the office he discharged to the 
satisfaction, I believe, of the Court, the members of the Bar, 
and of all who were interested in the performance of them. 
In all the relations of life, he was just, amiable and kind :— 
But it is not my purpose to praise him, or to offer any tribute 
of respect to his memory, as my own exclusively. The ob- 
ject I have in view, is one, which I have in common with 
many of his friends ; and it is intended to accomplish it by 
the motion which I shall make. Task leave to read resolu- 
tions which I holdin my hand. [The preceding resolutions 
were then read. ] 

I move that the Preamble and Resolutions, which I have 
read, be entered on the Minutes of the Court. 


The Court, through the Cuter Justice, respond 
ed as follows : 
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The Court participates in the feelings and sentiments, ex- 
pressed by the Resolutions just read, in regard to the late 
Henry Minor. ‘Vhey are a well deserved homage of respect 
to the memory of one who was emphatically an honest man. 
He was unpretending in his manners—of incorruptible integ- 
rity, and of highly respectable professional attainments. In 
the connection which has existed between him and this 
Court for almost twelve years, he always manifested a sin- 
cere desire to discharge the functions of his office with a strict 
regard to legal and moral duty. Possessing such qualities 
of the head and heart, and guided by such principles, we can 
not but feel, most intensely, a dispensation of Providence, 
which has dissolved our connection throughout all time.— 
While we are not permitted to doubt the melancholy event, 
yet his countenance was so long familiar in this Hall, and 
his presence associated with so many objects around us, we 
find it difficult to realize the truth that he is no more. Buta 
few days, and Henry Minor was in his usual health, in- 
dulging his accustomed playfulness of conversation—now he 
sleeps in the silence of the grave. How forcibly are we ad- 
monished, ** What shadows we are, and what shadows we 
pursue.” 

The Court orders that the resolutions of the bar, be enter- 
ed upon their records, and the Judges will wear crape on 
their left arms for the remainder of the term, as an expres- 
sion of their sorrow for this afflictive bereavement. 


